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NOTICE. 


realpatidar.com 

The following account of the various brauches of the Sbia 
School of Islam—especially that of the Imam ee-Ism ailiahs—and' 
their practices was given by Mr. Howard, of the Bombay Bar, 
in the course of a learned address by him in the High Conrt, 
Bombay, in June last; as one of tho Counsel for the defence in 
the ** Aga Khan Case,” This was an Equity Suit, in whioh a 
minority of the Bombay Khojahs sought to obtain a Decreeof the 
Court, removing His Highness Aga Khan from his position and 
authority as spiritual head and hereditary i( Pir" or “Saint’* of 
the Khojah tribe or caste. The contention by the Relators and 
Plaintiffs was, that the Khojah community had from their con¬ 
version from Hinduism in the 15th century of the Christian Era, 
been Mabomedans of the Sum School; and that the pretensions 
of His Highness were false and illegal. And that his allegation 
that the Khojahs were Sums, and that from the death of his 
father he had always been recognised as their spiritual Chief, 
was false ; and that the theory of his being such Chief was 
repugnant to the doctrine of orthodox Moslems, 

Mr. Howard, as one of the Counsel for the Aga and the ma¬ 
jority of the Khojah community (following the Advocate General, 
who argued ou general grounds), addressed himself to the histo¬ 
rical part of the case j he showed that the Khojahs were at the 
outset converted by a Shia, and not by a Sum, and that they 
had always been Shias, (though outwardly Sums). In an elabo¬ 
rate argument he touched on the history of the different branches 
of the Shia School, especially that of the lsroailiahs—the de¬ 
scendants of the old tribe of ‘‘Assassins,” of whom Aga Khan 
is the present head. 

The best authorities on the subject of the Mahomed&n religion 
were quoted in the course of the argument, and as a work of 
reference on the point this address will be found very useful. 
The view taken by Mr. Howard was also that of the learned 
Judge, Sir Joseph Arnould, before whom the suit was heard, 
for in November laBt, when his Lordship delivered his very 
elaborate and learned judgment in the case, a decree was at 
given for the Aga and his co-defendants on all the issues. 

The contents of the-following pages is the transcript of verba¬ 
tim notes of the speech, revised for the press by Mr. Howard. 


Bombay, 
December 1866, 


H. ‘Wynford Barrow, 

Short-hand Writer, 
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Ha. Howard said; “ This suit arises out o! a quarrel between 

two parties in the Bombay section of the Khojah community. The 
quarrel or quarrels may be said to hare commenced about the year 
1880, but the dispute does not appear to hare extended to the Khojahs 
of Bhooj, Kutch, Guzerat, or other places, out of the Town and 
Island of Bombay. The Khojahs hare sometimes been called a caste, 
and sometimes a tribe. Probably, neither term is strictly correct, 
but they undoubtedly hare so much that is Hindu about them, that, 
to some extent, they may popularly be called a “ caste,” as they hare 
been frequently termed by my learned friends daring the hearing 
of this suit. 

It is not disputed that the faction, of which the Plaintiff and 
Relators are the representatives, are the minority of the Bombay 
Khojahs. There is not a precise agreement as to the relative num¬ 
bers of the two parties ; Ahmed Hubbibhoy, the leader of the anti-Aga 
party, considering that there are about 700 or 800 adult followers of 
his sect against 3,000 on the Aga’s side : whilst Kureem Khan states 
that there were 750 beads of families who had Bigned their names 
in a book as followers of the Aga, and that there were only about 
75 heads of families who had refused to sign. But there can be 
no doubt, taking the two estimates together, and the other evidence 
on the point giren up to this time, that the party represented by the 
Defendants, is at least six, or seven, times as numerous as the party 
of the Plaintiffs and Relators. 

The latter faction, however, which » confessedly so insignifi¬ 
cant in point of numbers, claims to be superior to the other in 
point of quality. Their Counsel has claimed for them that they 
are the most intelligent, and the only educated portion of the 
Khojah community. I am not aware of any evidence that has 
come before the Court in confirmation of that claim Indeed, so fyr 
as my own judgment goes, I must say there was one Khojah (Kureem 
Khan) called by the Plaintiffs, but in effect a witness for the defence, 
and devoted to the party of Aga Khan, whose testimony was more 
intelligent and far more valuable than that of all the other Khojah 
witnesses put together. True, the Plaintiffs and Relators keep a 
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School at which English is taught—a fact much to their credit;—but 
this does not show that all the wise men in the caste are upon one side, 
and all the fools upon the other ; and certainly it mnst be paid on 
behalf of the so-called ignorant party, that they send their children 
to this rery English school which is kept by their opponents: a fact 
which at all eventB shows they hare a disposition to learn. 

It is also -thrown out m favour of the Plaintiffs, that their party 
includes all the wealthy people of the community, whilst all the poor 
are on the other side. It iB not quite clear what legal weight is sought 
to be attached to that circumstance. Your Lordship will haTdly think 
that the -wealthy men in this caste dispute are, as such, entitled to more 
votes than the poor, although, apparently, some shadowy right of that 
kind is set up on behalf of the Plaintiffs. The wealthy Khojahs or 
“ Setting ” do generally, though not uuiversally, belong to the anti-Aga 
patty, whilst the poor adhere to the Aga almost without exception. This 
fact will not incline the balance in favour of the Plaintiffs. On the 
contrary, it is a subject of strong remark, that the suit was professedly 
instituted on behalf of the poor, who, as it is now shown, all belong 
to the party of ihe Defendants. I will remind your Lordship, that 
my learned friend, Mr. Anstey, in the course of his elaborate speech, 
said that one of the great objects for bringing the suit, was to pre¬ 
serve to the poor the “ modest provision ” which had been made for 
their maintenance, education, and burial. Now all the poor, for whom 
so much solicitude is pretended, belong, as the Court has seen, to the 
party of the Defendants ; so, if the interests of the poor are chiefly to be 
looked to in the suit, your Lordship may dismiss the Information 

and Bill at once : all their interests are on the side of the Defendants. 

\ 

The party of the Relators and Plaintiffs, some years ago, began to 
separate itself from the other Khojas, by the profession and teaching 
of Soniism, and thus set thenselves up against the Pir or religious 
Chief, as well as the bulk of the caste. They actually seceded in 
1861 to a lions Sacer at Chinch Bunder, where they established a 
Jumat Khana, from which they carefully excluded all the persons 
belonging to the other side, and built a mtjsjid for the.performance of 
common worship, according to the Suni rite, which they alleged to 
have been the faith of the Khojah community since their conversion from 
Hindooism. Your Lordship will remember that this is neither tbs 
first, nor the second, secession of the same pasty. There was one in 
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1880, and one m 1848; but on both ‘these occasions the schismati¬ 
cs! Jurnat Khans was afterwards shut up, and a reconeiliaton effect¬ 
ed. On the present occasion there has been no reconciliation and no 
re-admission of the seceders, the only connexion which the party of 
the Plaintiffs maintain with the caste being, that they still bury 
their dead m the Khoj&h cemetery: and that on funeral occasion# 
they perform the usual prayers in the Musjid which stands therein. 
The Plaintiffs are thus out of possession of the Jumat property by 
their own voluntary act. 

And what is it that this soi disant, wise, intelligent and wealthy 
and orthodox, fraction of seceders of the KThojah community layB claim 
to? Practically, what they seek from the Court is this: That the other 
party, that is, the majority now in possession, and with them, the re¬ 
ligious leader, whom they one and all acknowledge as the hereditary 
i*tr of the sect from ancient times, should be turned out, and excluded 
from all shares and interest in the caste property, and from all voice «n 
the management thereof. The Plaintiffs do not pray that the Coart will 
restore them to their position in the caste, although Mr Anstey had the 
intrepidity to suggest, that one of the objects of the suit was to heal 
the dissensions and divisions of the community. They do not ask that 
the caste property shall be divided, and an aliquot part of it assigned to 
them ; but they pray, that those whom they oppose, and, all who hold 
their opinions, shall be totally deprived of any participation in the caste 
property and management. The Bill, drawn by Mr Anstey. alleges, 
(following therein the Bill of 1850) that the Khojahs were originally 
converted from Hindooism by a Suni Missionary, and that, until 
lately, they were Mahomedans of the Suni sect. In the fifth paragraph 
of the prayer they pray, “ That no person, not being a member of the 
caste, or having ceased to be a member of the same (and, in particular, 
no person professing Shia opinions, in matters of religion or religious 
discipline) is entitled unto, or ought to have any share or interest 
therein, or any voice in the management thereof.” 

The Judge : “ All who are not Sunis, that is— 

Me. Howabd- ; “ Yes, my Lord. In the 15th paragraph of the Bill 

they -state the Suni profession with more emphasis and detail. They 
say there “ all the said trust estate was so acquired, before any. of the 
doctrines, pr any portion of the discipline of the Shea School of Islam 
Was introduced into, and tanght hnto the Khojah sect, and whilst iQ 
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the Mohamedan doctrine and discipline of, or received or acknowledged 
by the said sect, was derived from, and in conformity with, the teach¬ 
ing of the said Suni School. And it hath always been, and is, a 
principal and fundamental condition of the tenure by which the said 
trust estate is held; that the application thereof shall always be for 
the promotion of the faith and discipline of Islam, according to the 
Suni School; and not according to the Shea School thereof ; the lat¬ 
ter having been always regarded by the founders, donors, and sub¬ 
scribers, and by tile said Khojah sect at large, as altogether heterodox 
and heretical, and still being so regarded bj the said sect (except, 
such only as have, in the course of the last year and in manner here¬ 
after appearing, been induced to secede to the same.” Recollecting 
that tins was the uncompromising prayer of the Plaintiffs, I must 
say it was with astonishment, which increased on each occasion, that 
I heard my learned friend, Mr. Scoble—who I think made use of the 
argument no less than fiftneen times—say, that by Act XXI of 1850, 
no Khojah could be deprived of his mteiest in the property of the caste 
on account of having changed his religion. Whatever the value of 
that argument may be, and I don’t think it is worth much, at all 
events it is easy to see that it really operates against the Plaintiffs. 
My learned friend's case is that it is the Defendants, not the Plaintiffs, 
who have changed their religion ; and according to his view of the law, 
that portion of the prayer which prays for the expulsion of those 
Khojahs who have adopted the Shea religion must, of necessity, be dis¬ 
missed by the Court as contrary to the spirit of the Religious Dis¬ 
abilities Act. But the Advocate General has already disposed of the 
point, by showing, that the Act has nothing to do with quarrels 
about caste property ; and I merely refer to the matter, because this 
is one sign among several, that my learned friends have not yet come 
to an understanding as to what their case is to be. 

Now, as to the prayer, that the majority in possession may be turned 
out of the caste, I will only say, that a very strong ease must be made 
out to induce the Court to interfere. Of course, I admit, that if it 
could be clearly shown that the caste property was established, as we 
find some trusts in England established, for the promotion of certain 
defined doctrines and objects, and that the Defendants certainly do not 
hold such doctrines as were intended to be promoted, then, I say, I 
grant, the Plaintiffs, though ever so small a majority, would have the 
power to turn the majority out.” 
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The Jodoe : 

• r^ilpatidar.com 


That would be so, where the trust was unmistakably 


Mr. Howard : Yes, yonr Lordship will require to be satisfied 
beyond all doubt that there is a clear trust, before yon can decide 
against the majority in possession. A community, like that of the 
Khojahs, is formed on the principles which regulate a club : it is 
a voluntary association of persons, holding the same religious opinions. 
It may be compared to the political clubs at home : for instance, , the 
Reform Club is entirely an association of persons holding Liberal 
opinions, whilst the Cailton is composed of Conservatives. Such 
establishments have necessarily the power to expel members of opposite 
opinions. Your Lordship will recollect that Mr Gladstone was com¬ 
pelled ter leave the Carlton on account of a Liberal vote he had given. 
Lord Westbury, too, was turned out of the Conservative Club for 
giving Liberal votes Sueh expulsions are voted by the majority, 
and I repeat, it must be very clearly made out, that in this Khojah 
community, the Plaintiffs, being a minority, have the right, by virtue 
of their adherence to the old Khojah religion, to oust the Defendants, 
before the Court will interfere to help them to do so. 


As to the way in which the case against the principal Defendant has 
been conducted, I much regret the tone of my learned fnends. Yonr 
Lordship remembers that Aga Khan has been called by a number of 
hard names, some of them palpably untrue, and insniting, as “ false pro¬ 
phet ” and the bke, and some of them made so by irony, and that in a 
way which, however common before a petty Jury, is happily very un¬ 
usual m a Court of Equity. I much regret that Counsel should have 
thought it proper to cast scorn and ridicule on the titles of Imam, 
Murshid, and Pir, which are revered by these people and for ages have 
been borne by Aga Khan and his ancestors : it has given much pain 
unnecessarily. His position of Pir was inherited, and not assumed, by 
him. By the Khojas and other Ismailics the Aga is looked upon and 
reverenced as the living representative of the Imam Ali, the Saint whom 
they most revere ; and it is not the Aga’s fault that he is so reverenced. idar 
It is not reasonable to suppose an Asiatic should of his own accord 
reject the homage paid to him, as to a long line of ancestors before him, 
by the followers of the Ismailia doctrines. 

And what is the relief, as against him, that is prayed for ? Why, 
that he shall be deprived of all the benefits he derives from his sacred 
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rank, that he shall be turned out of the J uniat Khaim of the Khojahs, and 
restrained from exercising the power and enjoying the position of head 
of the Khojah caste. In his opening speech, Mr. Anstey observed that 
the prayer of the Plaintiffs was of the most comprehensive kind, and 
undoubtedly it is most “ comprehensive,” so much so, as to pass the 
limits of my comprehension. In the 7th paragraph of the Prayer, the 
Plaintiffs pray that: “ The Defendant Mahomed Hussam Hooasanee is 

otherwise called Aga Khan ”—I may here say in reference to the several 
names borne by the Defendant, which formed one of the grounds for 
Mr Anstey’s numerous sneers, that ** Aga” and “Khan” are titles ; 
“Mahomed Hussain” are his personal names; and “ Hoossanee” 
means that he is descended from the Imam Hoossam, the son of All 
and Fatima. To suggest, tlieiefore (which has been done), that in 
using those different names and titles, Aga Khun lias been skulking 
about under a number of abases, is an offensive, and gratuitous, insult. 
He is admitted by Mr Anstey and Mr Scoble to be a Syud, that 
iB, a descendant or All, and his genealogy is ancient and splendid He 
is the representative of a long line of religious Chiefs, and only one 
link is even suspected in the line of succession The prayer against 
him is that he '* may be restrained, bj the order and injunction of 
this Honorable Court, from interfering or claiming to interfere, or 
setting up or maintaining any claim to interfere m the management 
of the said trust perraises, or generally of the affairs of the said Khojah 
sect, or in the control or visitation of such management, or m the 
election or appointment of any Mukhi or Kamana, or other trustee, 
or officer thereof, and also from excommunicating or expelling from 
the said sect, or depriving of any of the rights or privileges thereof, or 
endeavouring or pretending so to excommunicate, expel or deprive, 
or denouncing or threatening any member of the said sect foi the 
reason or on the pretence that such member doth resist or oppose 
or hath or shall have resisted or opposed that Defendant’s claims or 
pretensions in the premises of this Information and Bill mentioned, 
or any of them ; and also from depriving, hindering, or impeding 
any member of the said sect of, or in, his right to attend, and act, 
speak, and vote at any of the meetings of the said community, or 
of, or in, his right of access to the Jumat Kb ana, Musjid, an<^ Burial 
Places, and other the public houses, lands, and places of the said 
community, or of, or in his right of user of the said moveables or 
any of them, and from intruding upon, possessing, occupying or 
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using without the express Consent of the Raid Jumat, an; of the 
said trust premises by, or for, himself, that Defendant, or any of his 
family, followers, or ‘adherents, and from officiating therein, or to 
officiate at, or celebrated any marriage, or contracts of Khojas, 
which ought, according to their said usages or traditions, to be 
celebrated before the Kazee of Bombay, or from seeking or 
demanding or (save only for a sufficient consideration or else upon 
the free and unsolicited offer of the giver thereof) accepting, 
or receiving, from any Khojah, any money or property, onder the 
name of oblation, tax, gifts, alms, presents, or otherwise in his, the 
Defendant’s, alleged spiritual and temporal capacities aforesaid, or any 
or either of them; and that the other Defendants, other than, and 
except the said Kazee of Bombay, Hubibhoy Ebrahim, Dhurumscy 
Poonjabhoy, and Fremjee Jewraz, may be m like manner restrained 
from concurring with, or aid mg or assisting or adhering to the last 
n ame defendant, in or attempting to give any effect or obtdience 
unto any such interferences, excommunications, expulsions, depriva¬ 
tions, hindrances, impediments denunciations, threatenmgs, endeavonrs 
on matters last aforesaid, on the part of him, the Defendant, or of his 
said servants.” 

Now as regards the opposite party, this prayer means nothing 
for they pay the Aga neither tribute no obedience On the 
other hand, for this Court to interfere between him and his devoted 
followers would be the same thing as for the Coust of Chancery 
to interfere between an Abbot and his Monks, that is wholly im¬ 
practicable. As long as the Aga remains the recognised spiritual 
guide of the great majority of the Khojah a of Bombay, those who 
remain in the caste, have parted with the right to seek the inter, 
ference of the Court as against him Those who choose can of course 
leave the caste, and it would be a monstrous absurdity to pretend 
that a few recalcitrant members of this long-established religious 
community can come to the Court, and demand that the person, whom 
they formerly almost worshipped, shall now be turned out, because idar.com 
a fiw members no longer wish to obey him, or accept his teaching. 

The point, therefore, which my learned friends have to establish for 
the Plaintiffs is, the allegation, in the Bill, that the Khi jobs tcere by 
origin Sunit. I think it very important that that should be 
remembered, because, after hearing the Plaintiffs’ evidence T believe an 
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Attempt will be made to get rid that responsibility. Mr Anstey, 
in his opening speech, committed his clients to a still more uncompro¬ 
mising profession of Sum faith than that made m the fifteenth 
paragraph of the Bill, and which I read just now. He said that the 
Shea practices and opinions of the old Khojah party are entirely new, 
and due to the Aga’s intrigues since his arrival in Bombay. Your 
Lordship will remember that the mam issue between the parties was 
pnt by Mr Anstey in these words: “ If the Court ib of opinion that 
the Khojahs are Sums, and that these institutions (the Khojah Jumat 
Khana, &c.) are charitable institutions of a Sum character, your 
Lordship will hold, that so far as the subject matter of this suit, and 
the objocts and purposes of it are concerned, that neither the Sheas, 
Ismaihes, or Imamians, are Mohamcdans at all; just as in the case 
of a similar Biiit on behalf of Sheas, whom your Lordship was satisfied 
were Mohamedans, m the sense of the term “ Sheas;” your Lordship 
would hold, that the Sums, seeking a part of a chanty founded by 
Sheas, wore quoad the suit, no Mohamcdans at all. That passage is 
open to rerbnl, and even substantial criticism, but I accept it as a 
statement of the issue really m dispute. 

The Judue* That was in reference to the 15th paragraph of the 
Bill, which alleges that no Shea has any right to the benefits of the 
property 7 

Mb Howaw* : Yes, mj Lord Then in another part of his speech 
my learned friend said : “The Relators and their party claim to be 
Moslems of the Sum faith, and descendants of Hindoos converted to 
the Snni faith ; and to be Indian only in nationality, not in religion, 
or law. Here his a plain case.” Afterwards, your Lordship asked 
Mr. Anstey this question “Do I understand you to be prepared with 
affirmative proof, that these Khojah charities were instituted by per¬ 
sons of the Suni persuasion for others of that persuasion 7 To this 
Mr. Anstey replied that he was so prepared ; and Mr. Scoble follow¬ 
ing, said : “We can show that the Khojahs were Sum's. ’ Now; tn^ at 
Lord, I hold my learned friends to that allegation of the original 
Suniism of the Khojahs, and to their admission, that they are bound 
to prove it, as the foundation of their case. That is the main issue, 
my Lord, although very little in the way of fact or argument has 
been brought to bear on it, either by Mr. Anstey or Mr. Scoble, who 
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indeed both shunned the point—it is to that issue that we, on the 
other hand, shall mainly devote ourselves. Let there be no mistake 
on that point; the dispute between the two parties realty is whether 
by origin the Khojahs were Sums or not. 

Thk Jona*: You put it that the Relators and Plaintiffs under- 
take to show the Khojahs were, in origin, Sunis; and that you, the 
Defendants, on the other hand, undertake to show, that in origin the 
Khojahs— 

Mr. Howard: Were not Sunis. That is my proposition; and 
I say, that if your Lordship is satisfied from the evidence that tho 
Khojahs were originally not Sunis, the Bill and Information must be 
dismissed as a matter of course j or, if you are unable, after hearing 
all the evidence, to say positively, whether the Khojahs sre by origin 
Shias, or Sunis, or whether of any defimte religion at all, I say that 
in that case, the caste management belongs to the majority, and the 
Court will refuse to interfere on behalf of the Plaintiffs and Relators* 
who are the minority. There is also the question, whether the caste 
property is properly a charitable estate, and as to that I will speak 
afterwards. 

Thk Judge : You alluded just now to the fifth paragraph in the 
prayer, which prays that the Conrt will decree that the property is 
held for, and ought to be applied to, the use of persons of the Khojah 
sect, and “ none other” Well, then, you show that the Plaintiffs 
here urge the Court to hold, that those alone are entitled to be ac¬ 
counted Khojahs who are Sums, and that the Sheas are not Khojahs 
at all ? 


Mr. Howard: Yes, my Lord. 

The Judge t Then there is another view of the case perhaps ; 
supposing the Plaintiffs say; “ we are Khojahs belonging to a com¬ 
munity, which is not proved distinctly, either to be Suni, or Shia ; 
but we claim to be entitled to a pottion, at least, of the property 
which was given for tho benefit of the community, at a time, when, 
if they were not Sums, they were at least so outwardly; and were in 

effect, neither Sunis nor Sheas, and, as Khojahs, we claim to have a 

■ * * M* rearpatidar. 

share in the pro pert) r ’ 

Mr. Qoawrd i That, as T said just now, tny Lord, the Plaintiffs 
cannot now do. They have asserted their claim in quite another 
way. They have committed themselves to the most uncompromising 
expression of Sumism, and pray for the exclusive possession of the 
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* 

caste property. If they hat! wished to claim part, they shoutd have 
frnmwHfiiitir cane differently. It was the whole tenor of my learned 
friend's argument, that the Plain tiff's are alone entered, and they 
pray in the fifth paragraph of the prayer, that every one holding 
Shea opinions shall be excluded from the caste. The prayer is found¬ 
ed on the allegation in the 15th paragraph of the Bill, that the trust 
estate was acquired before any of the doctrines or any portion of the 
discipline of the Shea School of Islam was introduced into, or tanght 
unto, the said sect." So, my Lord, they have pat an entirely different 
case before the Court from the one suggested by yonT Lordship, and 
that is what we have come here to meet. If the Platntiffs had put 
their case differently, if they had only claimed a share in the oaste 
property, we might have found it difficult to resist their demand, 
and perhaps have agreed to some compromise,—a course which is now 
impossible. 

I say, therefore, that if your Lordship is not perfectly satisfied 
that the Plaintiffs have made out their fundamental allegation 
of the original Suniism of the Khojahs, the Bill must be dismissed. 

Should the Plaintiffs he successful in their attempt to oust the 
non-Suui party from, what is called, the “caste property," the 
result will be, that the latter will still call, and consider themselves, 
the true Khojah Jumat they will still be in communion with the 
Khojnh. Jnmata at Bhooj, Bhownuggur, Muscat, and. other places: 
they will still acknowledge, and probably, with more devoted zea 
than ever, Aga Khan to be their spiritual chief. It is impossible to 
separate him from his adherents, or to hold him up as the Jonah, 
whose ejection would restore peaco to the community. Both parties 
are agreed that they must be separate, each from the other. In his 
evidence, Rahimbhoy Hem raj said, “ of course those who do not act 
according to the (Sum) religion cannot be allowed to use the property 
of the Jumat; none bat Sums.” The two sections are mutually ex¬ 
clusive. If the Plaintiffs fail to persuade the Court that they—the 
Suni party—are the true and original Khojahs, their prayer against idar.com 
the Aga must be dismissed, as well &6 their prayer against the 
Defendants, who are of the Aga’s party. 

The Judge i The Court will have to consider 1st—Do the Plaintiffs 
make ont their case that the Khojahs are Snnis ? 2nd—Do they make 
out that the Khojahs are mixed Suuis and Sheas? and, if the latter 
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is tbe case, whether the decision of the majority most not be confirmed ? 

Mtt. Howard * And then there comes another issue, namely, as to 
whether the funds in dispute are trust funds for charitable purposes? 
Supposing your Lordship is satisfied, as 1 hare no douht you will be, 
that the property was purchased by tbe Jumat with funds paid by 
members of the community, as tribute to Aga Khan, you will hold 
that the Aga cannot be turned out of possession of the property, 
which really belongs to lum, and not to the J&mat, or to charity. 

Before proceeding to examine the case made by the Plaintiffs upon 
this very important, and fundnmenal issue, of Suimsm, or non- 
Suniism, I desire to elenr away a great nmouut of irrelevant matter 
introduced into his speech by my learned friend Mr. Anstey. He 
went on for hours spuming n web of vituperation against the She as 
(to which great division of the Mohamedau world, the Aga and his 
party belong), ou account of the errors and misdeeds of sectaries of 
every conceivable nomenclature, with whom he attempted to connect 
them. At one time it was the Mnzdakiaus, "then the Khattabians, 
the Goahtes, and other obsolete heretics, preachers of blasphemy, and 
practice™ of X know not what immoralities*, for all of which the 
Aga’s party were made responsible. An immense number of bad 
nnmes whs showered on the Shea sect; and I now propose to analyse 
this elaborate indictment and to show, as shortly as possible, that 
what was said was either irrelevant or nntrue. 

The first point urged with much pertinacity, both by Mr. Anstey 
and Mr. Scoble, was, that the Sheas are not Mohamedans at all. 

No doubt fanatical Sunis hold that doctrine strongly, and it is easy to 
find Suni authorities to support it. It is difficult, however, to see 
how it is to be used as a legal argument iu the case. If all that is 
meant is that the Defendants, who are Sheas, are not entitled to par¬ 
ticipate in the benefit of a Sum Mohamedau charity, I certainly 
should not deny that proposition, fiut if it is meant that this Court 
will not recognise Sheas as a distinct sect of Mohamedans, I say 
that the Shea law is undoubtedly recognised in English Courtk e 3lf atidar 
Justice in India, 

This was Bhown by the Advocate General who referred to tbe 
case reported in Moore’s Indian Appeal*, vol. 2page 441, 
where it was distinctly held that the Shea Imamies were entitled 
to have their own laws applied to them. In the Khoj&h females suo* 
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cession esse, reported in Perry's' Oriental Case*, Sir Erskine Perry 
decided that Mohamedan Dissenters were entitled to the benefits of 
their customs, although those custom* were confessedly opposed to 
Mohamedan law. That was a very strong doctrine to reconcile with 
the provisions of the Charter of the Supreme Court, but it has never 
been appealed against, and, until overruled, it stands as law. It is 
clear then, that the Defendants, as Sheas, are entitled to have their 
own law administered to them. 

I will now refer your Lordship to the P> climinary Discourse 
to Hamilton 9 8 He<laya, page 18. This answers the statement of 
Mr. Anstey, as to the extreme insignificance of the Sheas as a 
Mohamedan sect. Even if the facts were so, it would, I apprehend, 
have no legal consequence. But Mr, Hamilton states the fact 
differently: •* From this period the posterity of All sunk into 
insignificance,.except in the eyes of their sectarians. Their de* 
cendants, however, under the title of Sych, have spread over India, 

Persia, Turkey, and the northern coast of Africa, and are held in 
veneration by the multitudes, as inheriting the blood of the Prophet, 
and have frequently excited the jealousy of the reigning princes of 
Arabia and Turkey. In Persia and India, particularly, the memory 
of Ah and his sons is cherished among the people with a veneration 
approaching to idolatry, and the latter country exhibits some strik¬ 
ing instances of the force of this partiality, which possibly a long lapse 
of time, instead of weakening, has rather contributed to strengthen. 

The Mussulman Princes of Hindoostan, are in general Sun is, as well as 
most of their chief men, the heads of the law, or the ministers of 
State, whilst the great body of Mobamedans being descended from 
a Persian stock, or from the proselytes of the first Mohamedan 
conquerors, adhere rigidly to the principles of the Sheas/' 

The Judge ; Mr. Anstey founded his argument as to the Sheas 
not being Mohamedau, on the authority ofa text in the Koran, which 
shows that no sects are recognised by Mohamed; there is only one 
orthodox sect. realpatidar.com 

M R* Howard t Yes, my Lord; so says the Christian Church as to sects 
also, bat the questiou always is, which is the orthodox sect? I will now 
refer you to Morley’s Administration of Justice m India. At page 250, 
there it the following passage relating to the Sheas of India, in which 
you will observe that be does not agree with Hamilton as to their 
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numbers, though he does tua to the admissibility of Shift law*— 

rea atidar.com 

41 The Shift doctrines were adopted by the Persians at the founda. 
tion of the Safavi dyuasty in A. H. 905 (A. D. 1499), and from that 
period until the present time have prevailed as the national religiou 
and law of Persia, notwithstanding the violent efforts to substitute 
the Suni creed made by the Affghan usurper Ashraf and the great 
Nadir Shah. There are also numerous Sliias in India, though but 
few when compared with the Sums, and a small number are to be 
found in the eastern portion of Arabia. During the Mahomedan 
period of Indian history, the Shias were chiefly confined to the king* 
dome of Byipur and Golconda, their sect never having been suffered 
to make any progress in Hindoostan where the religion of the State 
was Recording to the tenets ot the Sums. Since the British rule, how¬ 
ever, those who profess the Shia faith are no louger persecuted, or forced 
to conceal their opinions, and although the majority of the Mussul¬ 
mans of India still adhere to the doctrines of Abu Qanifah, the Shia 
is allowed to celebrate unmolested the tenth day of the Muharram, 
and to mourn the untimely fate of the virtuous Hoossain and the 
martyrs of the plain of Kerbelft.” Id passing I will say that from 
the difference between Hamilton writing in the last century, and 
Morley writing last year, assuming that they are both correct, I think 
we find evidence of the Sanitation of Indian Mohamedans—a process 
which has certainly been going on since 1830 among the Bombay 
Khojahs and probably among other Indian Mohamedans, where the 
Sums have had power. The Shias seem to have been forced, first to 
disguise their religion by the superior power and intolerance of the 
Sunis, and to have ended by professing Suniism altogether, though 
they still retain unmistakable marks of their old Shiaism. 

Shifting from the legal to the ecclesiastical or theological view of the 
question, Mr. Anstey told the Court that the Shias are heretics. It 
would be extremely undesirable for us to bandy texts of the Koran 
like Moollas at a Mejlis, in order to argue a point of tins kind ; this 
court ii not sitting as a Mohamedan inquest of heresy; but I may 
observe that Mr, Anstey here merely acted as the mouthpiece of the 
Sunis—of the bitterly opposite sect—and we all know the spirit of 
truth and charity in which religious sectarians love to speak of their 
opponents. It is as much our case, as theirs, that Suni and Shia, 
mutually excommunicate each other. The fact is important; which 
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of the two parties is right theologically, we need not contend. If the 
present enquiry was as to the religions teaching of a charitable school 
or college, it might be necessary to examine into the true construe' 
tion of Koranic texts, here— 

Ths Judge; You can relieve yourself from the necessity for 
going into that, Mr. Howard. 

Mr. Howard t I am much obliged to vour Lordship. 1 will leave 
that point, but as also charges of immorality have been made against 
the Shias at great length, I must be allowed to answer those charges, 
though shortly. In order to do this—— 

The Judge ; I merely point oat to yon that, sitting here a« Judge, 
I disclaim any capacity for forming a judgment between the then, 
logy of the two sects. I do not at all wish to shorten your observa¬ 
tions in replying to Mr. Anstey’s speech. 

Mr. Howard; The charge of immorality is almost equally 
irrelevant in this suit with that of heresy, but as it was made at great 
length, I must answer it, in justice to iny clients. For that purpose 
X shall first consider Mr. Anstey’e historical sketch of the sects of 
Islam, which I think was neither very correct, nor very clear, owing 
to the absence of dates and places. 

After the death of the Prophet’s son-in-law, Ali, and his two sons, 
who were murdered in A, D. 660, the family of Ali fell into obscurity. 
Under the Ommiads, they could, of course, have no political influence* 
but the living head of the family was revered in the highest sense by 
his secret adherents, under the title of Imdm. This term originally 
meant a person who presides at religious worship. But the followers 
of Ali understood it in a far higher sense, as signifying semi-Dmne 
teacher. Hence they were called M Imamies.” The Alutes 
did not in those early days bear the name of Shias. They called 
themselves 14 the Just/’ and the other party, who were in power, 
were stigmatised as ** Bafezis” or ** separatists.” They never lost 
the hope of recovering the Khalifat, and looked for the appearance of 
a Messiah who wsb to deliver them from oppression. The house of 
Ommiad lost no opportunity of persecuting the family of Ali, and 
did their worst to crush them. After the death of Imftm Jafr Sadek, 
in A. D. 769, the sect of “ Ismailies ” arose, who traced the lmamic 
succession through Ismail, Jafr’e eon, who died in his father's life¬ 
time. Jafr seems to have been a very devout person, and given 
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to the Btncly of mystical theology. His followers looked npon him 
and his soft Ismail, ns especially great among the Imams. The other 
section of the Aliites traced the Imamiu succession through another 
son cf Jafr, to the twelfth of the aeries, Mahomed Mehdi, the “ Direc* 
tor,’* This last disappeared from human view, but it is sup* 
posed that he is still living, and that he will appear again as a sort 
of Messiah for the deliverance of the Faithiul. 


As long as the Omminds possessed the Khalifat of Damascus, any 
member of the .Milt enu^e, as I say, were sevorcly discountenanced. 
It was at this time that the bulk of Mahoraedan tradition was formed 
under Oinmiod supervision. Jifair in the preface to his life of MoIir- 
met says:— 


"The weak and vacillating reign of Othmfin nourished or gave birth 
to the discontents and conspiracy of All and his party , who by the 
murder of the aged Prince, caused a fatal rent in the unity of the 
Empire and left it a prey to the contending factions of the new com* 
petitors for the caliphate. The immediate effect of this disunion was 
not unfavourable to the historical value of tradition For although 
each partv would he tempted to colour their recollections by their 
own factious bias, they would still be conscious that a hostile enti* 
cism was opposed to them. And, while as yet there were alive on 
either Bide eye-witnesses F of the Prophet’s actions, both would be 
cautious in a Ivaneing what might be liable to dispute, and eager to 
denounce and expose every false statement of their opponents.^ The 
caliphate of Alt, after a troubled aud doubtful existence of four and a 
half years, was terminated bv assassination and the opposing faction 
of the Ommiads then gained undisputed supremacy. During the 
protracted sovereignty of this dynasty, that is for nearly one hun¬ 
dred years, the influence of the ruling power directly opposed the 
superstitious dogmas of the adherents of Mahomet’s more immediate 
family. The authority of a line which derived its descent from Abu 
Soflun, long the grand opponent of the Prophet, may naturally have 
softened the asperity of tradition regarding the conduct of their 
progenitor, while it aided with perhaps the loudest note, iu swelling 
the chorus of glory to Mahomet. Ilut it would be tempted to none of 
the distorting fabrications of those whose object was to make oat a 
divine/right of succession in favour of the uncle or the descendants of 
the Founder of Islam, and who, for that end, invested them with 
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virtues, and attributed to them notions which never had existence* 
Such iu the process of time were the motives, and such was the prac. 
tic©, of the partisans of the house of Ali and AbbAs, the son-in-law 
and uncle of Mahomet, In the early part, however, of the Ommiad 
succession, these insidious tendencies had but little room for play.” 

I quote this passage for the facts, not the opinions expressed in it, 
which are apparently coloured with a certain bias. It was during the 
first years after the death of the Prophet that sects arose. The Pro¬ 
phet is said to have predicted that 73 sects would arise in Islam. 
The Arabs held that there were 70 sects of the Magians, 71 of the 
Jews, and 72 of the Christians } it was no doubt intended that the 
superiority of the Moslem religion should be indicated by its having 
one more. Probably even this number came to be much under the 
truth. 


One of the great subjects in dispute among the early sectaries, was 
as to the nsture and attributes of God, and his dealings with man¬ 
kind, One group of sects, adopted anthropomorphist views, founded 
ou a literal interpretation of the Koranic texts which (like the Jewish 
Scriptures) speak of the “hand” and “face” of G«id, and the like: 
some of them descending into the most disgusting minniitv, as to the 
physical frame^of the Almighty. It is amongst these sectarians that 
we tind the Khatt&bians, mentioned by Mr. Anstey. No doubt they 
were Aliites, but the attempt made to connect them with the Persian, 
or modern Sbias, the school of Islam to which Aga Khan and his 
followers belong, was an anai hronism. Your Lordship will recollect, 
that Mr. Anstey, on this point, quoted the following passage from 
Sale's Prebmmat y Discourse to the Koran —“a tenet of the Kbattab- 
ians, or disciples of one Abul Khattab is too pecaHar to be omitted. 
These maintained Paradise to be no other than the pleasures of this 
world, and hell fire to be the pains thereof, and that the world will 
never decay ; which proposition being first laid down, it is no 
wonder they went farther, and declared it lawful to indulge them¬ 
selves in drinking wine and whoring, and to do other things forbidden 
by the law, and also to omit doing the things commanded by the 
law,” These doctrines are repulsive indeed, bat it is really a little 
too bad to suggest, without a particle of evidence, that the Shias to 
which the Defendants belong, hold, or ever held, them in any form* 
As for the history of the Khattabims I will refer your Lordship to a 
genuine Mahomedan authority in Sylvestre De Sacy's ^Expose de la 
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Religion Des Druses, (The Druses, I may state, arc an off-shoot of 
the Ibmaihes).m M. de Sacy in his preface gives a sketch of the early 
sects of Islam extracted from Makrizt, an old Mahomedan writer on 
the topography of Egypt. Makrizi, writing in the 10th century, 
explains that the sect who were guilty of incest and other immorality 
referred to by Sale were the Moammcns, a branch of 'the Khattabum 
nnthropomorplusts in the early days of Islam, centuries before the 
name of Shia was known. The passage is as follow : 

“ Parmi les Rafcdlus, une des scctcs les plus considerables cest ellee 
des Khattabis, qui apparticnncnt a la classe des anthropomorphites, 
ont one veneration sans homes pour Pimarn Djafar Sadik. Ils sont 
subdivises en une multitude de branches ; les uns, commc.les Moam¬ 
mcns, enseignent quo lc monde n’anra point de fin, que le paradis ce 
sont tons les biens que am vent a Phomme en ce monde, et l’enfer tous 
les maux qu’il y eprouve. Ils permettent Pusagc du vin, la fornica¬ 
tion, et toutes les clioscs prohibees par la loi, ct sonticnnent que Ton 
lie doit pas faire la pnere. £1 n’est pas douteux par ce que nous 
vorrons tout a l’heure de la doctrine des Khattabis en general, qne ces 
dog me s hccncieux etaicnt une consequence de P explication allegoreque 
qu’ils substituaicnt au sens htteral des textes de PAlcoran. Les 
Moammcns enseignuient aussi lc dogme de le me tern psychose. Les 
Bextglus, autre branche des Khattabis, disaient que Djafar cst dieu, 
qne les homines, ne lc voicnt point, mats qu’il trompe lenr sens, en 
sorte qu’ils s’lmaginent le voir. Ils accordaient Pinspiration a tout 
fidele, et soutcuaient quo, parnu oux, ll y avait des liommes plus 
excel louts que les auges Gabriel ct Michel, ct que Mahomet. Ils pre- 
tendaicnt que lours morts leur apparaissaient matin, et soir. II y 
cut des Khattabis aux quels on donna le nom d'Oman is parcc qu’lis 
disaient qu’ spies la moit d’ Abou ’lKhattab ll avait cu Oniair fils dc 
Beyan pour snccesscur a 1’imamat, Ils dresserent une tent a Coufa 
ou ils sc rassemblaicnt pour rendre leur cultc a Djafar Sadik ; mais 
Yezul, fils d’Omair, l’ayant appris fit pendre leur Imam, Omair fils de 
Beyan, Toutes les sectcs des Khattabis reconnaissent que 1’imam Djafar 
leur a laiss4 comme en depot an pcau nounmec dji/r qni conticnt tout 
cc dont ils peuvent avoir besom pour connaitre les choscs occultcs, ou 
interpreter PAlcoran.” 

Here arc peculiarities which no one could pretend to impute to the 
Shiae, 
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The Judge: But apart from the Khaltubians being orthodox, is 
there no proof they were not Shias ? We Europeans take our view 
of Mahommedanism from Sum writers. 

Mb. Howard : The sect of Khattabians, existed before the Slnaa 
eo nomine were known. 

The Jodgb : Then I may take it that the Khattabians were not 
Shias ? 

Mr. Howard : Yes, certainly, my Lord. They were an obscure and 
transitory sect of the early days of the Mahomcdamsm. The Moamme- 
m were not Shins, except so far as they maintained the claims of Alt’s 
family to the Khalifat, 

Again among the early sects of Mahomnicduns some took a higher 
view of the character of Ah than othcis. Some went so far as to 
believe that he was an incarnation of God, for which opinion they 
were reproached by the opposite party, as being blasphemers In older 
to appreciate this condemnation, it is ncccssaiy to remember that ono 
of the chief grounds of complaint by the 01 thodox doctors was, that 
the blasphemous doctrine of an incarnation was borrowed from the 
Christians. In D' Herbelot's Bibhotlieque Orientate it is said under 
the article Nossarioun :— 

“ Ce mot, qui sigmfic les Nazareens, scctc dc rcligienx ou do gens 
d<Svoi5s a dieu parmi les Juifs, sigmfic aussi unc Secte do Chieticns, 
que confondoient les dogmas et les observances du Judismc, avec 
les principcs et les loix du Clmstianisme. 

C’est aussi le nom d’une Secte particuheic des Schiitcs, ou secta- 
tours d’Ali parmi les Musulmans qui croyeut que la JJmnitc s'est 
jointe et s’est unic a quclques uns de lours Prophetes 4t particuliere- 
ment a All et a Mahommed Ben Hamplia uu dc ses enfans. Car ces 
Sectaires croyent, que la Divinite pent s’umr corporcllement avec les 
hommes et la nature humaine pareillement avec la Divine. Ce sen¬ 
timent est reprouve par les autres Musulmaus, qui reprochent aux 
UoBsairiens, d’avoir puise cette Doctrine dans les livres desechr&tiens.” 

The Ghullat,” or exaggerators another Alute sect were mentioned 
by Mr. Anstey—the Ghoalites, I think he called them. They were 
extravagant adorers of All, But it was before the formation of the 
Shia theology under the Safari dynasty, this sect arose, and 
decayed, and the same may be said of the other sects mentioned by 
him. There seems indeed to have been wonderful activity of mind 
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among the Mahometans in the first century or two after the death of 
the prophet, not m Arabia only but m various parts of the Moslem 
world. The disputants included among their numbers the most 
subtle-minded races of that age, the Syrians and the Egyptians, among 
whom so many strange Christian heresies also took their rise. All 
kinds of doctrines were promulgated under this intellectual stimulus. 
All these sects (the Alutes in particular) under the Abbasides were 
subjected to extreme persecution, which by natural reaction, produced 
extreme zeal and fanaticism m the victims. Nothing is more remark¬ 
able m the history of these early sects, than the fact that the heads 
oF them, ulmost ltmuuihly suffered a violent death. They appear to 
have been always treated ns cun mini by the Khalifs, and on some 
occasions, immense numbss of their followers were slaughtered with 
them. The Kliareptes me said to* have lost 1,00,000 of their number 
in one tremendous massacie. 

It was m a n., 837 that a new stimulus and direction was given to 
the doctiiues of the sectarians, by the tianslation into Arabic of certain 
books of Greek Philosophy, under Ivahi Maimoun (the 7th of the 
Abbasides). Prom that time, my stieal, and metaphysical speculations 
of a new stamp began to appeal m the world of Islam, and I think 
we have manifest indications of this Gicek influence m the sacred 
wutmgs of the Druses, translated by De Sacy ui the work which I 
have already quoted. Kef cuing to Van Hammer's History of the 
Assassins, tianslated by Dr. Wood (not a goad translation) we find, 
nt page 27, the following passage:—“In the jeign of Maim fun, the 
Seventh Abasside Khaht, when translations, and the invitation to 
Bagdad of the literati of Greece end Pei sia, had caused the seeds of 
science, already planted, to bloom in full luxuriance—the spirit of the 
Arabian, wlneh was now imbued with the systems of Grecian philoso¬ 
phy, Persian theology, and Indian mysticism, shook off, more and more 
the narrow tiamnicls of Islamisnt. The appellation of Mulhad 
(atheist) and Sindik (Libertine), became constantly more and more 
common with their cause, and the wisest and best informed of the 
Khalil’s Court were thus stigmatised.” Now, my Lord, this well 
illustrates the charitable and veracious nature of the self-styled 
orthodox authorities on whom Mr, Anstey relies to discredit the 
school to winch my clients belong. The ancient Parsis as we know, 
had a purer faith than any of the heathen nations of antiquity, excopt 
the Jews, and yet their name among the Moslems “ Sindik, ” that is 
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s Zendian, meaning a Magian or Parsi, is used by the Sunis as 
equivalent to libertine. D'Hcrbelot tells us, that among Mahomedans 
and Arabs, the t.tle *‘Zendik ” meant, an infidel, a person who was 
neither Christian, Jew, or Mahommed&n, and he gives under the article, 

Ghebr (a term applied to the Magians, from Giaour, infidel) an 
amusing story showing the prejudice the Mahommedans had against 
these poor worshippers in the ancient Zend tongue, whom they charged 
with immoral orgies. D'Uerbelot says, the woid “ Ghebr’’is Persian 
and that it signifies in particular a Zoroastnan, a worshipper of fire. 

The article relates thot some young men in Mecca having become 
very dissipated, were suspected of frequenting the house of a Zendicn. 
and there joining in unhallowed orgies. The Sheriff could get no 
direct proof against the house-ownei so he hit upon a stratagem. He 
got all the donkeys of the bazaar together, and when they were let 
loose, all the animals went to the suspected house, where they stopped. 

That was taken to be convincing c\ 1 deuce against the owner of the lioiw, 
who was condemned and about to be whipped, but at the last moment, 
procured a release by suggesting that the Arabs would be laughed at, 
all over the woild, if it was known that when the testimony of men 
failed, they resorted to that of asses. 

The Sufis again, have also been dragged into my learned fuend’s 
speech, and after being called by very hard names, without reason, 
have been identified with the Shins, without authority. The specu¬ 
lations of the Sufis in Persia, were probably derived, to some extent 
from the neo-Platonic books. The Sufis however, are not necessarily 
Peisi&n nor Shias, nor even Mahommedans, some of them arc Hindoos. 

Their writings much resemble m spirit, the mystical Jewish poem 
which is called the Song of Solomon, There is therein the same 
expression of the love of God, under the terms of earthly affection. 

One is also reminded of the reveries of St. Bernard and St. Theresa. 

The gross and disgusting story told by Mr. Anstey, of Shebli a Sufi 
may very likely bo true ; highly strained religious persons seem always 

in danger of falling into fleshly temptation, bat it is no imputation 

, , , ., x . i , , , „ , , realpatidar.com 

(as he seemed to put it) agam&t the whole Sufi school. The 

Sufis are, or were ascotics, of the most severe and rigorous character, 

and if there is any credit in being an austere ascetic, they most 

undoubtedly as a school, deserve that credit. But I repeat, the 

Shias are neither responsible for the doctrines nor the practice of 

the Sufis. 
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The last sect I shall mention among those selected for reprobation 
by Mr, Aimtey is, the Mazdakians, who were called by many hard 
names, and then were attempted to be connected with the Shins, Now 
Mazdak was the head of a strange religious sect before the time of 
Mahomet. Mazdak lncd in the reign of Nushirawan the Jnst (by 
whom he was beheaded) and he did certainly preach the doctrine of a 
community of women, which lie gi winded on the fact (observed before 
his tune by the Roman poet, that women arc the most fruitful cause of 
quarrels and wars among men). He also instituted socialism in respect 
of goods. These my learned friend following Sale, called “ the 
devilish doctrines of Mazdak.” No doubt we, in the 19th century, are 
not disposed to favour Mazdak’s experiment of the community of 
women. English people are also very avetse to socialism, though some 
mobt benevolent uml clever men are at this day engaged in developing 
socialistic schemes, as the only hope for mankind , but to speak of 
these questionable ci oti bets, as “ devilish doctrines " i» a misconcep¬ 
tion of the real nature oi communistic enthusiasm. However, it lias 
not even been pretended that the community of women, practised in 
this wild pro-Mahommedan sect, prevails 01 has ever prevailed among 
the Slims or among the Ismailies. 

In one woid all these strange sects were anterior to the formation 
of the Slim school of theology, and even the name of Slim. It was 
about a. n 950, when the Bowakl dynasty ruled at Bagdad, that the 
name of Slim was first used to denote the Alufes. It is applied by 
modem writers to sects before that date, but as we may say, by way 
for anticipation, and not coriectly ; in the same way it would be 
erroneous to talk about “ Tories ” at the court of Charles the 1st, 
though we should quite understand what was meant. Under the 
BUpport afforded by the Bow aid dynasty, the Shiag became a great 
school of Islam, opposed to the Snni school. The teaching of the 
other Aliite sects then gradually lost its distinctive character, and, 
according to political circumstances chiefly, the various nations who 

made up the Moslem word attached themselves to one or other of the 

r rearpatiaar.com 

two leading schools. Strange doctrines and wild practices disappeared 
with the discontinuance of persecution. A11 the partizans of Ali of 
course ranged themselves under the Shia banner, and so, I think it 
is incorrect for m’y learned friend to say the Shias are 41 divided into 
many sects. ” It would be more accurate, to say that the Shia School, 
absorbed and reconciled all the sectaries of Ali—who before, were 
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divided by many differences of doctrine, for all the modern thirty Shia 
sects are agreed among themselves in essentials. Then as to the Sams, 
who claima Catholic unity, I believe there are as many differences among 
them as there are among the Shias, and that appears from the 8 tli sec¬ 
tion of (Safe’s Preliminary Discourse to the Koran, But when it is said 
that the four Sum sects named after the four great legal teachers, 
are oiliodox and all others the heterodox of Islam, one can but 
smile 4 this is Bishop Warburton’s compendious cairdn ; “ orthodoxy 
is my doxy and heterodoxy is another man’s doxy. ” It is the mere 
echo of Sum authorities Von Sommer, vsho displays a strong partiality 
for the Sums, cumlidly admits (at page 16 of the History of 
the Assassins) that the reason why the Sums are regarded as the 
orthodox, is because all the Mahommedan authorities known to Euro¬ 
peans arc Sumtic. So Dean Milman in Ins notes to Gibbon, regrets 
that the Shia accounts of the early dissensions of Islam, are not accessible 
to Europeans, as the Sum accounts have been hitherto our sole guides 
if we had those Shiah work", we should be better able to judge of 
the controversy, winch divides the two parties. The fundamental 
point of difference between the Sums and the Shias, is of course 
ah to the succession to the Khalifat and the doctrine of n living 
luiam. 

The first Shia era commenced, as 1 have stated, with the establish¬ 
ment of the Bow aid dynasty at Bagdad : the eecoiul, with the esta¬ 
blishment of the Fnlmnte dynasty in Egypt hi A, i». If 18; and the 
third, with the accession of the Safari dynasty in Persia. Now can 
it be said that Mr. Austey m Ins speech pointed out one doctrine of 
the modern, or Persian Shias, which, theology apart, they have 
really cause to be ashamed of ? There were two points of this kind, 
and two only. One was the doctrine of mental reservation ; and the 
other Matdh or temporary marriage. Both these he described os 
censured by orthodox Moslems and in themselves os censurable. 

As to the doctrine of mental reservation, I will refer to Muir's Life 
of Mahomet to show that it is not exclusively Shiah. This book, I may 
say by the way, is particularly valuable, for the author arranges all 
the Surahs of the Koran in chronological order. In the Koran itself 
they are mixed up together without regard to the dates of “ revelation.” 
It is wonderful how instructive they become when read by the light 
of chronology. Now it is true, as Mr, Austey states, that the Apostle 
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Strongy commands that all Mohamcdans should adhero to the faith 
and even die for it ; but this was after Mahomet had become a con¬ 
queror ; and they arc the precepts of a powerful intolerant chief who 
propagates his religion by his victorious sword. There is a kind of 
Roman pride about them. But in early days when he went into 
buttle with six camels, and one horse, he was more indulgent and less 
exacting. At page 73 of the Introduction to Muir’s Life of Mahomet , 
there is a story showing that pious frauds were allowed and even 
enjoined by the apostle under encumstanees of danger. Muir says :— 

** The system ofjw omjrauds is not abhorrent from the axioms of 
Islam. Deception, by the current theology of Mahometans, is allow¬ 
able m certain circumstances, The Prophet himself by precept as 
well as by example encournged the notion, that to tell an untruth, is, 
on some occasions allowable, and what occasion would approve itself 
as more justifiable, nay meritorious, than that of furthering the in¬ 
terests of Islam ? The early Moslems would suppose it to be fitting 
and right that a divine religion should be supported by the evidence of 
miracles, and they no doubt believed that they were doing God's service 
by building up testimony in accordance with so laudable a supposition. 

The case of our own religion, whose purer morality renders the 
attempt incomparably less excusable, sbows that pious fabrications 
of this description easily commend themselves to the conscience, where 
there is the inclination and the opportunity for their perpetration. 

At the present day, among the Sums there are four things in respect 
of which mental reservation is allowed to a Moslem ; one being for 
the sake of saving one’s life ; another, to effect a peace or reconcilia¬ 
tion, another, the persuasion of a woman, and the fourth, on the 
occasion of a journey or expedition,” 

The authority for this statement of Mutr’e is tho Kdtih al Wackidit 
(I am told, my Lord, there is a Bombay gloss on one of these points: 
to the effect that if your wife asks you for money to buy jewels, you 
may make her a promise, without intending to carry it out.) 
(Laughter.) realpatidar.com 

The Judge : Oh, I dare say, Mr. Howard ; I was not aware of 
the existence of such a state of things here. (Laughter.) 

_ i 

Mb. Howard, in continuing, said : I do not think it lies in the 
mouth of these scrupulous people the Plaintiffs, therefore, to condemn 
tie doctrine of mental reservation, held by the Shias, as a breach of 
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the faith of Islam. Looking at the point historically, there was 
good reason for this doctrine being developed among the followers 
of Ali, who were cruelly persecuted, and were taught reserve as the 
only means of preserving their lives and their religion. 

With regArd to Matdh or usnfructuary marriage practised in Persia 
the suggestion is, that it is something horribly impure and alien to 
the doctrine of Mahomed. This is quite a mistake. Chardin fully 
describes this S0Tt of marriage as a civil contract, in which he seems 
to find nothing revolting. The fact is, it is a lower form of mar¬ 
riage employed not to gratify licentiousness but to satisfy thescrnplea 
of the Shia divines j it is a legal concubinage very similar to concu¬ 
binage in the old Homan law ; and the Shias appear to use it or to 
have used it, so that if they keep a woman, not a legal wife, they 
may not be violating the law of the Prophet agaiust fornication. The 
Sums have perhaps been less nice. As it seems to be imagined 
that the practice is not by origin a Mahommedan practice at all, I 
. will refer your Lordship to the 3rd volume of Muir 8 Life oj Mahomet 
where the subject of temporary marriage is treated of. At page 
306, there is this passage.— 

“ The tone of Mahommetan manners may be imagined from the 
functions of the temporary husband hired to legalize re-marriage, with 
a thrice divorced wife, having passed into a*proverb. Such a flagrant 
breach of decency, 'such cruel violation of the modesty of an unoffend¬ 
ing wife, may be an abuse, the full extent of which was not at the 
time contemplated by Mahomet; but it is not the less an abuse, for 
which, as a direct result of the unnatural and revolting provision 
framed by liim, Mahomet is justly responsible. ” The note to this 
passage is as follows : “ A thousand lover's rather than one Mostakil '** 
Mauy lovers or gallants cause less shame to a woman than one Mosta- 
hil. According to the Moslem law, a person who has (thrice) divor¬ 
ced his wife, cannot remarry her, until she has been married to some 
other man, who beoomes her legitimate husband, cohabits with her 
for one night and divorces her next morning, after which the first 
husband may again possess her as his wife. Such rases are of frpqoent 
occurrence— as men in the haste of anger often divorce their wives 
by the simple expression, which (thrice repeated) cannot be re¬ 
tracted. In order to regain his wife, a man hires (at no inconsider¬ 
able rate) some peasant whom he chooses from the ngliest that can 
he found in the streets. A temporary husband of this kind is eaUed 
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Mostahil, and is generally most disgusting to his wife. Burckhardt'e 
Arabic Proverb*, p. 21, Tradition and law books abound with fetid 
commentaries illustrative of this subject, and with checks against 
the intermediate marriage and cohabitation being merely nomiual. 
Some commentators hold the practice as described by Burckhardt to 
be illegal; whether legal or not, we may hope for the interest of 
morality that it is not so frequent as he represents it to be. But its 
existence is undoubted, and it has existed, in a more or less revolt¬ 
ing form, ever since the verse which I have quoted was revealed. 
A case is mentioned by tradition imwhich Mahomet himself insisted on 
the fulfilment of the condition of cohabitation with another husband, 
before the original union could be returned to, in language which 
I am willing to believe the prurient tradition has fabricated for him. 
It must not be forgotten that all the immorality of speech and action 
connected with this shameful institution, and the outrage done to 
female virtue (not necessarily as a punishment for any fault of the 
wretched wife, but often from the passion and thoughtlessness of the 
husband himself), is chargeable solely and exclusively to the verse of 
the Koran quoted above. It is a very sorry excuse that Mahomet 
wished thereby to check inconsiderate divorce ; a good object is not 
to be sought for through such abominable means.** 

The Jodoe : Then it appears that, under some circumstances, a 
man may be regarded as a temporary husband by the orthodox 
Mahomudan law ? 

Mu. Howard : Yes : Next I will refer to the Dabietan or School of 
Manners ; certainly ono of the most interesting and amusing books 
I ever road. At pages 87 and 88 of the 8rd Vol. of the Dabistan, it is 
said :—“ His Majesty Akbar said one day that he heard from Shaikh 
Abdul Nabi, that one of the chief lawyers of the Sonnites declared 
the taking of nine wives to be legal, whilst other learned men denied 
it, and quoted the passage in the Korau. 

“ Take In marriage such women as please you, two or three; or four.** 

There is a note to this passage, my Lord, which says: M Others' 
translate, * two, and three and four, consequently, nine wivies ; as the 
conjunction, va. i a Arabic, may mean or as well as andV “The text 
goes qn to say :— 

" As even eighteen wives were said to be legal, than the learned, 
gave the decision that it may be admissible, by the mode c/LjneddK 

4 
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a temporary agreement, by means of which the obtauimetit of women 
is facilitated for ft certain price, and this is permitted pursuant to 
the creed of the Imam Malik.*' 

In a note to this it is said M the passage *in the Koran favourable 
to temporary marriage is in Chapter IV., t. 28.” “ For the advantage, 
which yon receive from them, give them their reward (assign them 
their dower), according to what is ordained, but it shall not be 
criminal to make any other agreement among yourselves, after the 
ordinance shall he complied with,” This passage is a distinct autho¬ 
rity that matdh was sanctioned by Suni doctors in India. 

This sort of marriage is also admitted in the great Suni Law Digest, 
the Seed ay a fllforu ; “ the guide in the branches of the law” (translated 
into English by Charles Hamilton, 1791). “ Nevertheless it was a 
subject of great contest among the Mahomedan doctors, whether 
such a connection he legitimate or not. The Imam, Abu Hanifa, 
and others, declared it abrogated, according to the universal concur¬ 
rence of the prophet's companions, on the authority of Ebn Abbas 
Abdallah, who died Hej 68 (a d. 687). This Imam adduced the 
information received from Ali, who, on the day of the combat of 
Chaibar, a. d. 630, heard the Prophet declare that snch marriages 
are forbidden. Moreover, a strong opposer to theii legitimacy was 
Yahia, the son of Aktam, son of Muhommed, son of Katan, a celebra. 
ted judge, who died in the year of the He,ira 242 (a. d. 856). 
Living during the reign of Mamun, he succeeded in persuading the 
Kh&lif, to prohibit by a decree temporary marrage, which he had before 
permitted” (see Abulfeda, Yol. 11, pp. 195-199). 

(At the rising of the Court on Friday, Mr. Howard closed his remarks 
with the above passage. On the assembling of the Court on Satur¬ 
day, he recommenced by saying), I found the passage m Be Sacy'e 
Religion da Druzes, to which I wished yesterday to refer, hut could 
not lay my hand on it. It is on extract from Mahrtzi ; it appears at 
page 49 of the Introduction, and describes the 'Khattabians, with 
whom Mr. Anstey wished to connect the Shias. Be Sacy says, ** The 
Khattabians, who belong to the osthropomarphiat class, have an 
unbounded veneration for the Imam Djafar Sadek, Ac.” How, my 
Lord, there is no pretence for saying that the Shias are, or ever were, 
aothropomorphists ; therefore, the evil practioe& of the Khattabians have 
no weight as a mesos of discrediting the Shia sect* 
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“ 1 now wish to add a word as to the practice of mental reservation by 
the Shias, which Mr. Anstey said was forbidden by Mahomed. Mr. Anstey 
was at the pains to discriminate the particular department Or stratum 
of hell assigned by Mahomet to “ Hypocrites, ” meaning (so he asserted) 
those who practise mental reservation. The only authority he gave 
Was the following passage, at page 65 of Salt’* Preliminary Discourge 
to the Koran . “ As to the punishment of the wicked, the Mahom- 

medans are taught that hell is divided into seven stories, or apart¬ 
ments, one below another, designed for the reception of as many 
distinct classes of the damned—the first, which they call Jehennam, 
they say will be the receptacle of those who acknowleged one God, 
that is, the wicked Mahomedans, who, after having there been 
punished according to their demci its, will at length be released. The 
second, named Ladha, they assign to the Jews ; third, named al Hota- 
ma, to the Christians ; the fourth, named al Sair, to the Sabians ; the 
fifth, named Sakar, to the Maglans ; the sixth, named al Jahim, to the 
idolaters ; and the seventh, which is the lowest and worst of all, and 
is called al Hawiyat, to the hypocrites, or those who outwardly profess¬ 
ed some religion, but in their hearts were of none.” Now, my Lord, 
it is abundantly clear that this definition oannot apply to the Bhias. 
There must be a desperate amount of odium theologicum in any Suni 
divine who maintains against the Shias the charge that they have no 
religion at all. And there is no pretence for the suggestion, that the 
text in question makes mental reservation a damnable sin. 

Now, leaving the primitive era of Moslem heresies, can it be said 
that the Shia theology as settled in quieter times—the accession of the 
Safavi dynasty in Persia—is to be charged with inculcating wild doc¬ 
trines, anti-social institutions, or immorality ? The date of the 
aeeeasion of the Safavi dynasty was A. D. 1499, and the doctrines then 
adopted by the Persian*, under their auspices, that is, what is proper¬ 
ly called Shia theology, were much influenced by historical circum¬ 
stances. For 800 years previously, Persia had suffered under the 
cruel persecutions of the Arabs, its national life had been all bat 
stamped out. The Magiaus or Parsis had been almoat exterminated, 
and the remnant cowered under the opprobrious name <Jf “ libertines. * 
The age of persecution had also left its mark on the partisans -of All's 
family, under the A rab yoke. Hence the prevailing practice of men¬ 
tal reservation, of outward conformity, and secret belief. During the 
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whole term of Snni supremacy, there wu never wanting ra Pereie a 
secret current of opposition, and of adherence to the family of Ali. 
Although the Persians outwardly performed Suni rites, they mourned 
for the Saint and Hero with whom their veal religions feelings were 
inseparably connected. The name of Ali was the constant watchword 
of insurrection, and there was never absent the rumour of some 
Imam or Messiah, who was to deliver them from the oppressor. 

There can be no doubt the Shia theology deflected somewhat from 
the Shemitic spirit which inspired the first publication of Islam, and 
that it was a temperate endeavour to steer a middle course between 
paganism and the narrow, cruel, jealous monotheism of the Arab Sunis. 

The Shiah theologians, whilst reverencing the Koran , enriched the 
tautologous creed of “ God is God/* with a more human element, and 
taught the mission of Ali, whom they honoured as the most perfect 
of men, and even as something more, saying of him, “ Thou art not 
God, but thou art not far from God.*' He was to them the “ Light 
of God.” 

The Sunis denounce the constructive blasphemy of this praise of Ali 
as a quasi divine incarnation, just in the same way as the Jews con¬ 
demn the leading tenet of the Christian faith. They even chaxged 
the Shias with picking this portion of their theology from the Chris¬ 
tians. Indeed it may have been the fact that the Shias derived their 
ideas of Ali, of a semi-divine man, of a mediator, from the Christians, 
thoogh some say it was from the Magians. Then the feminine ele¬ 
ment was not wanting in the Shia system; that element which has 
been so powerful in softening and refining Western Christendom, which 
has inspired so much divine poetry and art, which was the leading 
idea of chivalry, and which has had so much to do with the formation 
of the modern European character. I refer, my Lord, to the honour 
paid to the memory of Fatima, the daughter of the Prophet and the 
wife of Ali. 

• 

I shall now read some extracts from authorities, in illustration of 
the difference between Shia and Snni theology. Baron Von Bara- 
tfwfir,' observing.that the two great schools of Islam, the Sunis and the 
Shias> hold tiie same fundotMntal faith , hat differ on points of prac- 
tias, compares them to the Eastern and Western Churches of Chris¬ 
tianity, The chevalier de Chardin, the great French traveller in Persia, 
looking to what the Shias have added to the Snni creed, compares 
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them to the Roman Catholics, and the Sunia, to the Protestants : in 
which case Gibbon'$ sneer is equally applicable to both the Moslem 
and Christian world—that the heterodox was more hated than even 
the open enemy of the faith. But looking at the schism of Islam in all 
its aspects, I hare been led rather to compare the theology of the 
Sbias to Christianity as developed from Judaism. It is milder, less 
formal and more human, than the theology of the Sums. In a word 
it is Aryan, or Indo-European in spirit, as distinguished from the 
Shemitic ground work of Mahomedanism. 

One marked characteristic of the Shias in Persia,—which I have 
already referred to—was, that during the whole of the long period of 
oppression and cruelty in which they lived under the Sums, they 
never lost the traditions of their Aliite faith, though they practised 
Suni forms under mental reservation. Indeed it was by that system 
of secrecy alone, that those traditions were preserved in their me¬ 
mories. After the establishment of Shiism in Persia they did not 
renounce the duty of going on pilgrimage to Mecca; but Mecca 
was in the hands of the Sunis who looked upou them as further 
removed from the truth than even the Jews or Christians. The 
consequence was, that the Shia pilgrims were oppressed and annoyed 
in every possible manner, when they visited the Holy places. And 
to protect themselves, when they came to Mecca, they were forced to 
adopt the orthodox Suni twist of the elbows in praying, and otherwise 
adopt the forms of Suni worship. Captain Burton in his pilgrimage 
to Mecca, gives a very graphic account of the behaviour of these 
wretched Persians there: 

He says:—In describing his visit to the Haram, or the Prophet’s 
Mosque at El Medinah ( Vol. 2., page 2&0 ) :— 

11 My old friends the Persians—there were about 1200 of them in 
the Hajj caravan—attracted my attention. The door keepers stop¬ 
ped them with curses as they were about to enter, and all elaimed 
from each the sum of five piastres, whilst other Moslems are allowed 
to enter the Mosque free. Unhappy men ! they had lost all the at 
Shiraz swagger; their mustachios * drooped pitiably, their eyes 
would not look any one in the face, and not a head bore a cap etude 
upon it crookedly. Whenever an “ Ajemi,” whatever might be his 
rank, stood in the way of an Arab or a Turk, he was rudely thrust 
aside, with abuse, loud enough to be hoard by all around. All eyes 
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followed them as they went, through the ceremonies of ziysrat, 
especially as they approached the tombs of Abubekr and Omar which 
every man is hound to defile if he can—and the supposed place of 
Fatimah’e burial. Here they stood in parties, after praying before 
the Prophet’s window ; one read from a book the pathetic tale of the 
Lady's life, sorrows, and mourning death, whilst the others listened 
to lam with breathless attention. Sometimes their emotions wae too 
Strong to be repressed, “ Ay Fatimah, Ay Ma$lumah! Way I mayJ — 

0 Fatimah ! 0 thou injured one I Alas I Alas,” burst involuntarily 
from their Ups, despite the danger of such exclamations, tears trickled 
down their hairy cheeks, and their brawny bosoms heaved with sobs. 

A strange sight it was to see rugged fellows, mountaineers perhaps, 
pr the fierce Ilyat of the plains, sometimes weeping silently like child¬ 
ren, sometimes shrieking like hysteric girls, and utterly careless to 
conceal a grief so coarse and grisly, at the same time so true and 
real, that we knew not how to behold it. Then the Satanic scowls 
with which they passed by or pretended to pray at the bated Omar’s 
tomb ! With what curses their hearts are belying those mouths full 
of blessings 1 How they are internally canonising Fayruz. ( The 
Persian slave who stabbed Omar in the Mosque ) and praying for his 
eternal happiness m the presence of the murdered man ! Sticks and 
stones however, and not unfrequently the knife and the sabre, have 
taught them the hard lesson of discipUning their feeUngs, and nothing but 
a furious contraction of the brow, a roll of the eye, intensely vicious, 
and a twitching of the muscles about the region of the mouth, denotes 
the wild Btorm of wrath within. They generally, too, manage to 
discharge some part of their passion in words. “ Hail Omar thou 
hog 1 ” exclaims some fanatic Madam as he passes by the heretie—a 
demand more outraging than requiring a rod hot Mack-north, Pro¬ 
testant to bless the Pope. “ 0 Allah 1 hell him ” meekly responds the 
Persian changing the benediction to a curse most intelligible to, and 
most delicious in his fellow's ears.” There is a note to,this passage 
as foUows:— 

' realpatidar.com 

“ I have heard of a Persian being beaten in death; because in¬ 
stead of saying “ peace be with thee, Ya Omar" he insisted upon say¬ 
ing “peace be with thee, Ya Burner ( 0 Assty A favourite trick is to 
chugs Bazi Allahn anhu—may Allah be satisfied with him—to 
Bazi AUahu An. This last word is not to be found in Baohardson, 
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bat any “Lati” Irani Shim* or Isfahan can make it intelligible to the 
canons linguist.” 

Chardin Writing in the 17th century, describee the negotiations 
entered into with the Arabs from time, to time, by the Shah, for the 
purpose of ensuring the safety of his subjects when on pilgrimage. 
Tine all goes to show that the habit of mental reserration in regard 
to their religion was forced on the Shias by Suni persecution pre¬ 
cisely as alleged by the Khojah Shias in this suit. 

(Before reading some extracts as to the Snni and Sbia contro¬ 
versy which will not be immaterial as showing what the difference 
between the two parties really is ; and as the attempt has been made, 
though without success, to point to doctrines in Shia theology, as 
morally objectionable, and opposed to public policy, I will point ont 
the one great leading principle of Suniism which most undoubt¬ 
edly the Court will hold to be contrary to policy and even to the 
existence of the British Government in India. That is the doctrine 
of “War on the Infidel for we, the British, are "the Infidel” ac¬ 
cording to the Sunis, whose doctrine this is; but if this does not 
make the Sunis outlaws in this Court how can any obsolete specula^ 
tions of Rafedhis, or other Aliite sects of primitive times be disinterred 
for the purpose of inducing a British Judge to show disfavour to 
the present Smas l The Sums are at this day bound to obey the 
command of "War on the Infidel,” and if the preaching of any danger¬ 
ous doctrines, opposed to public policy, can put a class of suitors out 
of Court, it would be the teaching of those who consider it their 
sacred duty to wage ware on the British Government—aye have done 
so,—actually waged this holy war against the British power in this 
very India, not ten yews since. Of course my learned friends will say, 
that the Court will not act upon inferences, however logical, from 
religious doctrines, that we cannot suppose people will formally abro¬ 
gate their religious principles although they in practice, never think 
of acting on them. This liberal statesmanlike policy is vary 
to' us at home with regard to the holders of Ultiamontan doctrines, 
which are absolutely inconsistent with the British form of Government. 
All, Protestants agree that it would be monstrous on that account, to 
deny tip Roman Catholics, absolute equality in an English Court of 
Justice. Ini the same way, I say that it is. monstrous for my learned 
friends to pick oat scandalous tales from books of all ages and coon- 
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tries, more or less supposed to' affect the Shias, and use them as 
arguments against the locut gtandi of the Shia defendants.) * 

In referenoe to the Suni and the Shia controversy, there an in¬ 
structive articles in D'Htrbeloft Bidh'otkegne Orientate, under the 
heads “Soonah” mid “Scbiah.” I may -here state, my Lord, that 
although the Sunis so call themselves, from adhering to the Sonna, 
or written law, yet the Shias also adhere to the Sonna, where the 
jhaterials are obtained from authorities which both the schools 
admit; bat they do not admit those which were collected under the 
authority of the Ommiades. The passages in I/He^telot, 1 shall 
quote, are as follows 

Sonnab on StJNNAH. Ce mot Arahe signific properment ce qne 
Ies Hebrenx appellant Mischnah, le seconde loy, ou la Ioy orale, qui 
n’a point ecrite par le legislatear et qui est sculement tin'e de ce 
qu’il a dit ou fait et conservee par tradition de main en main,.par des 
personnes authorises. 

Le pluriel de ce nom est Sonan et Snnen et plusienrs Docteurs 
M us aim an s ont donnj ce titre i des onvrages, dans lesquels ils ont 
ramassi tout ce qui est obligatoire et de preccpte dans la loy Musul- 
mannc, quoyqu’il ne soit pas expreps&nent command^ dans l’Alcoran. 
Dependant il ne fant point confondre cefcte Sonnah et ces Sonan avec 
ce qne les Musulmane quoqu’il ne soit pas express^ment command^ 
dans 1* Alcoran. 

Dependent il ne faut point confondre cette Sonnah et ces Sonan, 
avec ce qne less Musuknans appellent Hadith et Hauadith. Gar les 
Hadith on Hauadith ne sont que des recits Historiques, dont la tra¬ 
dition n’est pas si autbentique. Hais la Snunah est de prteepte 
comme on Va dija dit, et sert de regie a de discipline aux Musnlmans. 
K4umoins, oes deux choses sont souvent oonfonduSs dans let ouvragee 
des Mahometans. Car il y a plusienrs qui portent le titre de Sonon et 
qui ne contra nnent qui des Hadith." 

Sohiab et Sobiav. Oe mot Arabe signifie en gfadral, nne Troupe, 
tm Party, et une faction de gens confederez et qui sont tine secte atidar - com 
particulidre en mature de Religion. 

Les Musnl man s Orthodoxes qu! donnent le nom de Stfniah & lour 
lwliginn et profession particulars, donnent celuy tie Schiah a la secte 
de ceux qne si discnt Partisans d’Ali et qui ont qttelqnes cheer- 
vances, et quelques ceremonies et croyances particuti&es. 
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Schialu et Schii, est celuy qui est oppose au Sunni et la difference, 
qu’il ypfitentre ces deux sortes de personnes, consiste essentiellement 
en ce qui les premiers croyent ct professent que le Souveram Imamat, 
dignite qm comprend toute l’autont£ spirituelle et tcmporclle sur les 
Musulmans, appartient, de Droit Divin & Ali et ses descendans. 

Les Persans sont Scbntcs, et les Tares sont Sunnites. Mais cette 
difference do partis, qui est aujourd’hui entre ces deux nations, a 
commence des 1’ann^e 868 de l’Hegire sous le Khalifat de Motlii 
Lillah, l’Abbasside. Car ce fut pour lors que les Scluites se range- 
rent du party de Sultans de lu Race des Bomdcs, et le Sunnites pn- 
rent celenx des Turcs, qui etoient alors tres-puissans dans la cour des 
Khalifes, et ce furent enfin les divisions et lee divisions et les dissen¬ 
sions de ces deux Partis, qui furent la cause de la ruine de Bagdet, 
et du Khalifat des Musulmans, coniine l’on peut voir dans le litre de 
Mostudhem, dernier Khalife des Abassides. 

Le Schiitee ou seetateurs d’Ali, n’nppellent pas leur sect! A1 Scliiut, 
nom qu’ils croyent lenr fetre mjuiieux. Mais ils luy dounent le titre 
magnifique de Aladeliat, c’est-u-dire, la secte dea ]ustcs. Voyez le 
titre de All ; ou le snjet de cette separation des Sehiites d’avec les 
S unites est plus ampleinent exphqu<5. 

Ces Schutes sont encore diris^s entres eux en cinq sectes diffc- 
rentes. Les Kcssabiens,' qm en sont unc, out des sentiment fort 
extravagans. 11s croyent qu’Ali etoit plus qu’homme et que le Maliadi 
vit encore. 11s comptcnt aussi la descendance des douze Imams de 
la postente d’Ah d’une mam ere difft rente. Car les uns s’attachent ft 
la branche de Hassan, fils ame d’Ali, et les autres ft celle dea Hous- 
sarn, qui etoit son cadet. 

11 y en a m&ne qui ont suivi le party de Mahommcd Ben-Hanifiah, 
qm dtoit fils aussi d’Ali ; mais d’une autre femme que Fathimah, fille 
de Mahomet. Les uns ont pris le party du Mahidi l’Afnquain, fon- 
dateur de la Dynastie des Khalifes Fathimites d’Egypte, qui sont les 
Ismaeliens d’Afnque et lee autres ont pris celeuy des Ismaeliens de 

l’lraque Persienne, dont la Dynastie a pris son origine de Hussan 

realpatidar.com 

Les Persas d’aujourd’hui sont de la secte Haidarienne parce qu’ 

Ismael Sofi, fondateur de la dynastie qui regne 'aujourd’hui en Perse 
dtoit fil de Scheikh Haidar, amere petit fils de Scheikh Sofi, qm 
pr£ ten doit descendre aussi d’Ali. 
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Plusleurs Schiites croyent la Tenasoukhiah, qui est la metempsy- 
chose et la Huloubiat, qui est unc communication de l’esprit dessamtete 
qui Be transmet de 1’un & 1*autre et enfin ces cinq principaleB sectes 
des Schiites sont comme cinq arbres qui se divisent en soixtaute et dix 
branches. Cependant ils conviennent tons en ce point, qui conaiste ft 
regarder les Kltalifes Abou Bckr, Omar et Othman que le Sunnites on 
orthodoxes reverent beaucoup comme des usurpateurs du Khalifat et 
de l’autoritd supreme dans le Musulmanisme, qui devoit selon eux 
passer unmMiatcment de Mahomet a Ali qui ne fut cepeudant que le 
quatneme Khahfe. 

C’est par la meme raison qu’ils de tea tent la mdmoire des Khalifes 
Ommiades, qm firent mourir Houssam fils d’Ah, duquel ils d^plorent 
encore tous les ans la mort, et rejcttent aussi les Khalifa Abassides, 
quoyque Parens de Mahomet, comme Haschemitcs, parce qu’ils ne 
descendoient pas d’Ali. 

L'on peut voir dans le titre de Mamon le violent scruple, que ce 
Khalife eat de posseder le Khalifat au prejudice des Ahdes, at de 
quelle maniere il le leur vouloit restituer, en declarant pour son auc- 
cesseur Ah Hidha, qui tient le huitiftmc rang parmy les Imams.” 

It is important, my Lord, to remember, that this is the real dis¬ 
tinction between them. The turning point in the controversy, is the 
question, who was the lawful successor of 'the Prophet, the Shias 
fervently supporting the claim of Ah and his family. As further 
exhibiting the difference between the two parties I will refer to page 
t26 of Sale's Preliminary Discourse to the Koran in which he says : 
“ It may be proper, however, to mention a word or two of the great 
schism at this day subsisting between the Sonnites and the Shiites, 
or partizans of Ali, and maintained on either side with implacable 
hatred and furious zeal. Though the difference arose at first on a 
political occasion, it has, notwithstanding, been so well improved by 
additional circumstances, and the spirit of contradiction, that each 
party detest and anathematize the other as abominable heretics, and 
further from the truth than either the Christians or the Jews.” Now 
there, the words “ partizans of AU ” are used as equivalent to Shiites. 

That is the fundamental distinction between the two schools, and 
I call your Lordships attention to the fact, that they are so bitterly 
opposed to one another that each thinks the other further removed 
from the truth than the Jews or the Christiana. 1 am as anxious a» 
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Mr. Anatey, to insist on the fact that the Sums do not regard the 
Shias aa Mussulmans, that they hold that non-Sunis cannot use 
the Suni Jamat Khanna and that the excommunication is reciprocal. 
They hate one another so much that they cannot use the same 
building for religious purposes. This has a most important bearing 
on the issues in this suit And now I shall refer your Lordship to 
some passages in Sir John Malcolm'a Translations from the Persian, 
given in the 1st Vol. of the Transactions of the Literary Society of 
Bombay (1811). 

The Judge : That wa3 the Society founded by Sir James Mackintosh, 
previous to the establishment here of the Bombay Branch of the 
Asiatic Society ? 

Me. Howard: Yes, my Lord. The passages commence at page 
68, and they occur as “illustrative of the opinions of the Sum and 
Shia sects of Mahomedans ” The first paper, which is a Sum mani¬ 
festo, addressed to the Shias who had protested against the plunder 
of Mushed by Moslem invaders, commences thus : 

“ It cannot be concealed from any one of the true faith, that it is 
impious to attack the person or property of la Mussulman who 
believes in God " Then, referring to the dissent of the Shias, it is 
said: 

“ It undoubtedly becomes the indispensable duty of the Prmce of 
the faithful, and of all true believers in the world, who desire to fulfil 
the mandates of the most High God, and to fix and strengthen the 
true religion,—to kill and extirpate all such , to raze their houses 
and Beize their property, whether m goods or land ; and if the kings of 
the earth in whose hands are power and dominion and the Caliphs 
(under whose shadow may God order that the faithful find shelter 
until the great day of Judgment') neglect to combat m this sacred 
cause, which it has been declared their duty to do hy the unanimous 
voice of the Ulemak or holy men, who speak what the Prophet and 
his descendants have ordained, they shall answer for it to their Crea¬ 
tor * * * * *. Above all others, those will obtain that beati¬ 

tude who are included in the following verse of the divine Koran, 
“God is well satisfied with the faithful that acknowledged my 
authority ” “ The Great God was their guide and they followed him.” 
Can there be a doubt but the three Caliphs, Omar, Othman, and 
Aboubeker are included in this verse !**•**. It follows 
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from what has been stated, that to deny their perfection is to wander 
wildly ilt the maze of error, and in fact to deny the Koran and the 
Prophets; and those only that believe and follow them are the true 
followers and believers in the faith ; for God commanded our Prophet 
to say to the world, “ You that are the friends of God obey me; and God 
will be a friend unto and pardon your sins” * # * • • The undaunted 
y alour of Aly, the lord of the faithful, is known to the whole world; and 
yet that prince acknowledged the authority of the Caliphs. Ignorant 
men do not reflect that if they succeed in fixing obloquy on any Caliphs, 
they must also fix it on Aly. How can the Shias defend then 
conduct in loading with abuse Ayesha, when all are agreed that she 
was the wife of the Prophet and was the favorite of that sacred 
personage ?***•* How dare the Sluas then be so inde¬ 
cent and impious as to abuse the partner of the best of the men ? 
* * * * * You have written unto us that it is stated m Holy 

Writ, “Do not without cause plunder each other’s property”; and 
that it is a sacred precept that it is unlawful to take the property of 
any Mussulman whatever, unless for his advantage ; and you argue 
from this that the produce and revenue of the city of Mushed can¬ 
not be deemed lawful plunder. We have to reply, that these holy 
sentences and traditions only relate to true believers; and as we 
have correct and authentic proofs that the sect of Shias abuse the 
Holy Caliphs (at the same time that they call themselves Mahomc- 
daus), we conceive not only the sentences you have quoted, but many 
others which it is unnecessary to state, have this plain and obvious 
meaning;—that to put to death, to seize and ravage the property and 
country of unbelievers, is lawful. No person indeed can deny this; 
and assuredly those who declare themselves servants of the prince of 
the faith, but swerve from their truth, must above all others be deem¬ 
ed by the concurrence of the learned, proper and legitimate objects of 
plunder * * * * * You say, on the authority of Holy Wnt, that 

God created men and angels only to obey and adore him. This can¬ 
not be controverted; but the obedience and adoration which 
acknowledged to be most pleasing to God is to war with infidels, and 
no mercy should be shown to those who forsake their adoration to theii 
Creator, who abuse the heads of the faith ******* 
But though all are agreed that God has cursed Satan, there would 
appear no good to be reaped from execrating him ; and what renders 
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the present case more extraordinary is, that there arc numbers of 
Shias who really understand the meaning of the holy sentences, and 
have successfully expounded many of the sacred writings * • * 

* * Such we must remind of the verse in the Koran which states 
“ That the time approaches when an answer will be required from 
those .who have knowledge.” 

I shall now quote, my Lord, from the same collection a letter from 
the Shia divines, intended to answer the foregoing i 

“ By the style of your letter, I am reminded of a saying in Kliras- 
san, * He that goes alone to the judge will return satisfied.* The 
learned men of the sect of Sheeah have had no access to your sove¬ 
reign, who has been taught that their faith is a new invention, desti¬ 
tute of truth ; when he has heard all the arguments fairly urged on 
both sides, his royal mind will bo enlightened and we shall be satis¬ 
fied with his decision. There are many books of traditions regarding 
which the Sheeahs and Sheeahs differ, but wc desire in this discus¬ 
sion to refer to none as authentic lit which both do not profess a 
belief. The whole of the Mahomedans are divided into two sects, 
Soonee and Sheeah. The essential difference is this : the former 
beLcve that Aboubcker had a just right to succeed the prophet; the 
latter, on the contrary, deem Murteza Aly the lawful heir, and consi¬ 
der his exclusion an act of impiety and injustice. This difference 
implies no rejection of the acknowledged traditions to which we mean 
to refer. Such indeed is not a general principle with either sect, and 
we object to the protest that any individual may make of this nature 

* * * * From all this it must appear obvious that what you 

have urged against the Sheeahs is ifrom youisolf, and is neither sup¬ 
ported by the Koran nor the holy traditions. Now we, on the contrary, 
though aware of the guilt of the Caliphs, do not deem it a duty to 
curse them ; nor indeed is it thought reputable to do so ; and if auy 
wrong-headed Shias affirm it to be a duty, they arc mistaken; 
place them m the same rank with those senseless Soonees who deem 

it a duty to put all Sheeahs to death —neither of these sentiments are '^ar 
inculcated as duties by any authorities of respectability.” 

The doctrine of plundering the heretic appears to be by no means 
obsolete among the Sunis ; it is heartily concurred in by Mr, Anstey, 
who asked the Court to take away the Defendants’ money because they 
are not orthodox ; and no doubt on the ground, as the Sums say iii 
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this passage, that it is legitimate to plunder Shias. The Shias do 
not advance these pretensions. By their answer your Lordship has 
seen that their tone is very reasonable; and that they do not assume 
the uncompromising attitude of their orthodox Suni opponents. 

In another of these translations by Sir John Malcolm, there is an 
amusing story of a public controversy, held in the time of the cele¬ 
brated Haroun al Raschid, in which the Shia disputant says that 
out of the 78 sects of Islam, only one, the Shias, will be saved: all 
the others will be damned. 

The next extract I shall trouble your Lordship with, is from the 
third volume of the Dabistan. [Before reading it, I will say I have 
no doubt as to this being a most valuable book, but with refer¬ 
ence to the Deeatir mentioned in it, which Mr. Anstey wished the 
Court to accept as the same with the Dasavtar, the sacred book of the. 
Khojahs, Mr. William Erskine has clearly shown that it is a modern 
forgery, and that I can also undertake to say myself. It contains 
many Hindustani words, showing it is not a pre-Zoroastrian book, 
which it pretends to be. It has no value whatever, I shall, on the 
other hand, show that the genuine Dasavtar, that is the “ book of 
ten incarnations,” is a purely Khojah book, utterly unconnected with 
pre-Zoroastrian history or fable. I don’t indeed see that it would have 
done my learned friend’s case any good to show that the Khojahs 
used such a book as the Desaiir, which is not Suni nor even Mahome- 
dan, but if the Plaintiffs told their counsel to say that the old Khojah 
Dasavtar was really this Desatir, it was a gratuitous and gross attempt 
to mislead the Court. Mr. Anstey probably did not know anything 
about the Dasavtar, but the witnesses whom he called did; and they 
also knew, that if the true Khojah Dasavtar were produced, it would 
prove the falsity of their Suni pretensions. The Dasavtar was pro¬ 
duced by us, and then the Plaintiffs did not dare to ignore it, but 
they Baid it was only ignorant Khoj'ahs who read it. But the fact is, 
as I shall show by the universal consent of the Khojahs, it was writ¬ 
ten by Suddreodeen, who converted their ancestors to Islam.] Now the 
passage I am going to read from the Dabistan is from the third volume, 
page 68. It relates to a remarkable religious controversy carried on 
in the presence of the great Akbar, iu the course of which there is a 
battle between a Sonnite and a Shiite : the Sonnite says everything 
he can against Ali; and the Shiite defends Ali and tannts the Sum :— 
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■"The Shiah interrupted him, saying; ‘You are liars from the very 
beginning, 3 ' Abu Hanifa, your great Imam, was a native of Kabul 
and attached himself particularly to the service of Imam Jafr Sadik; 
at last he left him, and professed openly the religion of his fathers, 
who were Magi. A sign of the Magian creed was, that he thought it 
right to eat three times a day, and to lay aside all choice of diet, as 
well as not to reckon the unbelievers impure, saying that impurity 
resides in the interior, if anywhere, and the like/ 

“ The Sonnite remarked; * Thou thyself agreest that Abu Hanifa 

was a follower of the Imam Jafr, therefore he most likely practised 
what was conformable to the religion of the Imam Jafr. We do not 
admit that your people are attached to the religion of the Imam ; we 
rather believe that they are Magi; for when your ancestors were con¬ 
quered and subjected, they by necessity joined the Islamian, but 
mixed the right faith with the creed of the Magi, as it appears from 
the worship called nou roz, which is a custom of the Magi, according 
to whom they likewise perform divine worship three times a day. 
They think it right to turn their head in praying to the left, which 
is turning off from the Kiblah (of Mecca); they assert that the five 
prayers every day are improper, as they are not able to perform them 
exactly ; they maintain, however, as requisite those at midday, before 
sunset, and in the evening on going to sleep. In the same manner 
they took the Matuh or temporary matrimonial unions from Mazhda- 
kian/ ” 

I quote the passage, to show the sort of imputations which are 

exchanged between the two parties of Islam; and this completes my 

account of the two schools. 

Aga Khan belongs, as he says, to the Shia-Imami Ismaih sect. With 
regard to the term Imam*, that does not, at all events now-a-daya, 

denote a sect of Shias. It is a term descriptive of their belief in the 

Imamiat and its succession, in the same way that the term “ Papists” 
is applied to Roman Catholics. The belief in an Imum, is held by all 
Shias. The precise nature of the Imamiat is perhaps not very w«lS at 
fixed. It denotes a spiritual headship in which there is a succession, 
as in the orders of the Christian Church; and if we are sometimes 
startled by the loftiness of the language employed by the votaries of 
Ali, and the Imams, we may remember that Popes have arrogated or 
accepted a superhuman authority: Martin IY. did not rebuke those 
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who addressed him as “ Lamb of God.” But Ali was never worship¬ 
ped in the high Bense of the term. 

The succession of the Imams is differently accepted by different 
sects. The Ismaihcs are distinguished by other Shias, by their 
tracing the Imamiat, through Ismail, the son of Jafr, the Sixth 
Imam, instead of Mnssa. But all the Imamiane are equally Shias, 
as shown by D'llerbelot in the article “Imam.” Mr. Anstey said 
the Ismailies were outcastes since the time of the Imam Jafr, 
and a name of reproach even among the Shiaa (as Protestants might 
speak of the Jesuits among Roman Catholics, we know very well 
how fond religious partisans are of calling names). The authority for 
this statement about the Ismailies was Mirkhond, who was not a Shia 
writer and who wiote under Tamerlane, a violent anti-Shute. The 
Ismaihcs have, indeed, always professed to be Shias of the Imami sect. 
The Ismaihah sect is connected in history with three political estab¬ 
lishments—the Fatimite Khalifa of Egypt; the Druses who still exist 
inSy na ; and the followers of Hassan Sabah who received from the 
Crusaders the ill-omened name of the “Assassins.” The Fatimite 
Khalifs were as respectable as other Asiatic dynasties, and they 
deserve the credit of founding the first University, the Dar-ol-hikmat, 
which Von Hammer absurdly culls “a lodge,” at Kairo. It was 
known they were the head of the Ismaihah; and all the Moslem 
world was aware of it. To say therefore the Ismaihah were “ outcasts 
from the time of Jafr” is a monstrous perversion of facts. By the 
A base ides, they were, no doubt, always regarded with hatred, as the 
most dangerous enemies of the non-Aliite rulers. They, therefore, 
whilst this persecution lasted, kept their religion concealed, and, like the 
Templars and the Freemasons, and other secret societies of Europe, 
were accused of all kinds of evil practices which were probably 
untrue. Before the time of the Fatimite dynasty, the Ismaihah were 
a secret sect, and it was in tins time of danger, during the interval 
before their leaders assumed the throne, that the strange custom of 
nitiation, by seven or nine degrees, was devised among them. Fufe at 
ther in disproof of the assertion that they have always been regarded 
as outcastes since the time of Jafr, I may mention, that the late Shah 
of Persia gave his daughter in marriage to Aga Khan, the head of 
the Ismailies, made him governor of the districts of Koom and Ma- 
bullat, and afterwards of Kerman, Then,«too, the grandfather of the 
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Aga, also the head of the the Ismailies, was governor of Kerman (under 
All Mu and), as wag his son, the father of the Aga. They were per* 
feebly well known to be the head of the Ismailiah, as shown by Wat¬ 
son's History of Persia, and, no doubt, received their honours from the 
Shah on that account. These recognitions of the Ismailiahs, by the 
civil authorities, in recent times, may counterbalance the holy re pro' 
betion of soi cksant orthodox authorities of bygone days. I shall 
now say a few words as to the secret religious system of the Ismai- 
liahs. My Lord, there was very good reason why they should keep 
their system secret. Under the Abbassides every Ismaili was burnt or 
tortured, whenever he was discovered; for the chiefs of the sect were, 
of course, the most dangerous enemies of the non-AUite Mohamadau 
rulers. Naturally the Itmailies, under alien Sovereigns, kept their 
secret, if they desired to retain their lives. It may be, as suggested by 
Von Hammer , they borrowed their system of initiation from the Egyp¬ 
tians ; at all events they practised it in self-defenoe. If they wished 
to make converts m a foreign and hostile oountry, they did so with 
the means that possessed the most practical security. They began by 
imparting to the convert very harmless teaching, 44 milk for babes," 
and after leading him on, step by step, as seemed safe, they showed him 
what they really were—the believers in an Imam, and the enemies of 
non-AUite Sovereigns, A great deal of vituperation has been poured 
on this secret system of initiation; there were seven, or nine different 
grades, and it is said the novice was thus led to Atheism and immo¬ 
rality. This statement, however, is based on very slender foundation. 

As to reserve in religious instruction generally, we know of the 
Jewish Proselytes of the gate; of the dtsciphna arcani in the Catho¬ 
lic i Church, to say nothing of more sacred authority. 1 am not a 
Freemason myself, but I believe there is something of the same kind 
in the degrees of initiation into that body. No one outside 
Freemasonry knows what its secrets are, but we have the best possible 
reason for believing that Masons are a harmless, festive, and benevo¬ 
lent community, yet their secret system has exposed them to fearful 
imputations, and it is but lately that the Holy Father thought it 
necessary to denounce them as the enemies of religion and society. 

There is but one authority for the received story of the Ismaili system 
of initiation, and that is Moshdn, an ancient author who is quoted by 
Mokrtzi and by Nouxuri, anotbor almost contemporaneous historian. 
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They could give no farther information than from what they got from 
Moahdn, who certainly pretends to relate minutely the nine degrees, 
and who, like an orthodox Moslem, pronounces the Iamailiah sectaries 
to he as worthy of condemnation as the Pope thought the Freemasons 
to be. A little criticism throws a doubt on Moahdria account. If Such 
secrecy was observed under such elaborate precautions, how is it,— 
especially with reference to the higher degrees—that the secret was 
ever divulged ? We are told that women attended the the dar-ol-hiknat 
at Kairo(l believe the Freemasons do not allow thia in regard to their 
*' lodges and thia may be said to account for the grades to which 

the ladies were admitted beooming a matter of common notoriety; but 
is this explanation consistent with the general theory? 

It is not explained how Akhon Moshan came to know the degrees. 
He was never initiated himself, and was hostile to the Ismailies, whom 
he calls miscreants and unbelievers. I think it is very possible, the 
nature of the lower degrees may have oosed out, and that they are 
correctly given, for they would not do the person who professed them 
any harm in the eyes of orthodox Mabomedans. But the higher 
degrees would only be known to a few, and it is extremely improb¬ 
able they would become divulged. The account given of the method 
employed by the Ismaili Missionaries—the Dais—is probably cor¬ 
rect as general outline,—after allowing for hostile language, and 
false comments and inferences—but as I have already observed, 
only two authorities, at second-hand, are available. Makrisi says 
the Ismaili novice was led by degrees to the Magian religion, 
mid, according to him, that is, as much as to say, infidelity, athe¬ 
ism, and libertinism. The Dais were to exhibit great missionary 
seal, and were to build on the religious system of the person addressed, 
and to begin with Suni arguments to Sunis, and 6hia arguments to 
8bias, &o. First the missionary commenced by puszling the novice 
asking him difficult questions about the Koran, Then, having got 
the novice into a state of great bewilderment, he improved his oppor¬ 
tunity, and administered an oath of obedience to him. This eoi& 
'pleted the first stage of instruction. Then the second degree 
revealed the Imfimi doctrine as to authority and reason, and the 
divine suasion of the Imams to teach the religion professed by all 
the followers of Mohammedanism. That may be a correct Idea -of 
‘the second degree, but your Lordship will Me that such a doctrine 
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wm a most dangerous one for the preacher, and we may doubt whe- 
ther, under Suni rule, it would be confided to the novice at so early s 
part of his instruction. Then the next and third degree taught the 
Ismali succession of the Im&ms, that is to say, from Ali, through his 
descendants to Ism ail r the son of Jafr. As to this degree^ I see no 
reason to doubt the correctness of Material's report. The fourth degree 
makes known the periods of the Imuma; and after that comes a break 
in the system ; the character of the teaching becomes entirely different, 
and it is for your Lordship to form your own opinion as to whether 
the account is at all probable, It is said the fifth degree took the 
novice through a course of arithmetic and geometry, in which par* 
ticular numbers, with their mystical significations, were taught, in a 
most lingular method which is perhaps not more absurd than the 
similar speculations of persons who, even at the present day, pretend* 
as they say to ** expound prophecy." We know that some of the 
Greek writings were brought to the East before the time when these 
doctrines were inculcated, and perhaps these myatieal numbers were 
derived from Greek sources. Then the sixth degree allegorised the 
Koran. It imposed an entire submission to the Imam, and taught that 
legal and religious ordinances are contrivances for keeping people i» 
necessary subordination and dependence— 

The Judge : With regard to tbe fourth degree? 

Mb, Howard t It teaches, that the Imam will appear at a future 
age as the Messiah— 

The Judos : To establish a sort of Millenium ? 

Mb. Howard : Yes, it is so. 

It was with reference to the sixth degree that the Ismaili sectaries 
called themselves Batenian or “interior.’* The Greek philosophy 
is said to have formed part of this stage of the teaching, and if that 
is true, it is quite clear the sixth degree could only have been taught 
to Very few people. We may indeed say this of the fifth also. I will 
not say that the arithmetic included in the fifth degree was an ovmK a1 
whelming difficulty in the way of snch instruction, but the geometry 
certainly was, Cud I will undertake to aay that the philosophy of 
Phrto, and the teachings of Pythagoras which followed, would lure 
pUBStod tb* Arab and the Coptic novices too much to allow of suck 
instruction being general. It may be assumed that, if there b iojl 
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troth At all in the statement that such instruction formed the sis 

realpalidar com 

degree, it must have been confined to a Tory few. 

The seventh degree is very singular; it teaches the novice a system 
of metaphysical Dualism which reminds one of Spinoza. Here we 
have duality instead of unity, which latter is certainly the leading 
doctrine of Mahomedan theology. So that it may be said a deadly 
heresy here shows its face. But I say these speculations do not 
belong to theology at all, but to metaphysics. It is perfectly incredible 
that subtleties of this kind formed any part of the common 
religions doctrines of the people. They can only have been the 
speculations of individuals. The eighth degree developes these philo¬ 
sophical theories. At the ninth, the proselyte knows no religion 
and no submission to any other authority than his own. My Lord, 

I repeat, the account of the four first degrees is very likely true; 
the fifth and sixth must, from their nature, have been confined to a 
very few ; and it may well be that the seventh was a malicious inter¬ 
polation to support the stones invented against the Ismailiah as a 
means of proving them *' Zendakians,” that is, “Atheists” and 
libertines. That is the conclusion I have come to as to these seven 
degrees, as described by Mab izi and Nowam. 

The Judge : But what about the 8tb and 9th degrees ? 

Mr. Howard : There is nothing very definite, but 1 will read 
what is quoted from our two authorities in De Sacy's Preliminary 
Ditcnvrse to the Religion Dee Druzes (Mr. Howard having read the 
description of the eighth degree)— 

The Judge: That is a further exposition of the theory of 
dualiBm ? 

Mr. Howard ; Yes; the ninth is as follows. (This passage waa 
also read.) 

The Judge : Why, this relates to natural science? 

Mr. Howard i Tes, and the end of all this teaching is, not that 
the disciple becomes an atheist, but that all dogmatic religion is done 311 
array with, and he may teach an; doctrine he likes best. The ninth 
degaee, then, is '* a passage that leads to nothing.” This really seems 
like a joke, amd the absurdity and inconsistency of each a system 
suggests that it wit a mere invention of the enemies eg. the T TT\j?*w 
tar. the purpose of bringing discredit on them. . „ n . 
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Thr Judge : No doubt that, may be no but the Inst degree might 
result in the teaching of Atheism, you know, 

Ur. Howard : Yes, if it is truely described ; bat there is always 
a difficulty in accepting the statements of the outside world upon 
matters of esoteric religion. In some instances we know for a factr 
how preposterous and false they may be. The Jews kept their reli¬ 
gion secret Aram the Romans, and yoar Lordship will remember the 
calumnies Written of them by Tacitus in the 5th book of his Annals* 
and the burning language in which the writer condemns their foeda 
svperstitio ; Apud eos he says, nihil non illicitum. Such was the ver¬ 
dict of a Roman phiosopher, and a historian, respecting a faith so 
far purer and better than anything that was ever known in the days of 
heathen Rome, The Ohristians, with their secret discipline, fared no 
better with their Pagan critics, I would also again refer to the per¬ 
secuted Magians whose name was made by the Moslem a synonym 
for Atheism and Libertinism. Whether there is any founda¬ 
tion for the surmise that the Ismaili Dais taught Parsiism to the 
adept is not certain ; but in any case the ancient religious system of 
the Parsis is now known to have been pure and lofty. Dr. Haag 
(whom I am proud in having been instrumental in bringing to India)* 
the first authority on that subject, speaks of the Zoroastrian theology 
in the highest terms j he pleasantly calls himself a “ Dastur ” o t 
Parsi religious teacher, and he expresses himself on the question of 
that religion with great enthusiasm. The Parsis have been called 
the Anglo.Saxons of the East, and no class of people more inclined 
to lead a blameless and manly life can be named among the Queen’s 
subjects. So that to connect some of the Xsmailian doctrines with 
Parsiism, is not in itself a very damaging imputation. 

The Templars of the Middle Ages afford another example of the 
ease with which false charges are made against secret societies and 
believed by the world. The Pope's late Bull against the Freemaeona 
of the present day I have before mentioned. 

1 now come to the ill-omened name by which the Ismailief art atidar 
chiefly known to Europe—the “ Assassins.” Gibbon, whose extra¬ 
ordinary tact and power of condensations make his every word impor¬ 
tant, records, in six lines, the popular report of the wickedness of the 
Assassins and warn us that it is perhaps exaggerated by historians. 
Since Gibbon there baa been a special History of the Ad e atii ns, by 
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Baroa Vm Hammer. In reading hie book we must distinguish very 
broadly between that part of it which ie a compilation from original 
Mabomadan authorities, and the speculations which be introduces of 
bis own, As regards the first, his book is very valuable, subject to 
the remark that the materials of the history are obtained from the 
open and avowed enemies of the Assassins. When we oomo to Von 
Hammer'e own observations, we an unable to value them very highly. 
He generally oondenms the so>called Assassins as self-convicted 
criminals, and says, that although the things charged against them 
might, to some extent, be the inventions of their enemies, yet that, on 
one ooouion, the dreadful discovery was made, and they confessed 
and openly proclaimed and gloried in their atrocities. From the 
mountain, however, comes forth the very smallest possihle mouse. At 
psge 107, of the English translation, he says ;— 

“ Haasan, the son of Mohammed, determined, at whatever cost, to 
be an expositor, and to favour the impunity of vioe, not merely by 
example, but also to preach from his own month the irreprebeosibi- 
lity of crime. In Ramadan, of the b59th year of the Hegira, the in¬ 
habitants of the province of Rudbar were collected by his orders at 
the castle of AlatnuL On the place of Mossella (Ms place of prayert, 
si touted at the foot of the castle, like the suburbs of Shims, celebrat¬ 
ed by Hafiz) a pulpit was placed, looking towards Kibla (namely, the 
country of Mecca), to which the Moslemim tuns in pmyiug, and in 
the four corners four different coloured flags were planted—a white, 
a zed, a yellow, and a green.” 

Tex Jddob i 1 think 1 remember this passage, Mr. Howard; I think 
it was one to which Mr, Anstey referred. 

Me. Howard i Yes, my Lord. The passage goes on to state i— 

1 “ On the seventeenth of Ramadan, the people were assembled on 
this place; Hassan ascended the pulpit and commenced by involving 
his bearers in error and confusion, by dark and puzsliog expressions. 
Be made them believe that the envoy of the ImAm (the phantom of 
a Khalif sdft tottering on the Egyptian throne) had come to him, tad atl 
brought aa -epistle addressed to all Iamailites, by which tbs fftnda* 
mental maxims of toe sect were renovated and fortified* He deafeved 
that,aeecrdiag to this letter, the gates of mercy tad grace were open 
to sH who would follow and obey him.; that these were the pssnMaely 
tfcct; that they shenid be freed from all obligations ef the 
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released from the burthen of all commands and prohibitions; that he 
had brought them now to the day of the resurrection (namely, the 
^manifestation of the Imdm). Upon this, he began to recite fa Arabic 
the Khnttie, or prayer, which he pretended to have just received 
from the Im&m. An interpreter, standing at the foot of the pulpit, 
translated , to the audience, in the following words? '* Hawaii, the 
son *'of Mohammed, I he son of Bnsnrgonud, is onr Khalif, dai, and 
•budsbet (onr successor, missionary, and proof), to whom all who pro¬ 
fess our doctrine are to yield obedience in spiritual, as well as tem¬ 
poral, affairs, executing his command and considering bis words as 
inspired, and must not transgress his prohibitions, but observe bis 
behests as onr own. Know all that onr Lord has mercy on them, 
and has led them to the most High God.” He then descended from 
the-pnlpit, caused tables to be covered, and commanded the people to 
break the fast, and to give themselves up to all kinds of pleasure, to 
music, and play, as on feast days; “ for to-day”, said he, M is the day 
of the resurrection” (namely, the revelation of the Im&tn)« 

From this day, on which crime manifested itself, nndisgnisedly to 
the world, the name of Mnlahid, or Impious, which hithorto had 
been given to tbe disciples of Karmat, and other disturbers of social 
orders by the lawyers, was now bestowed upon all the Iimailies of 
Asia in general. The 17th of Ramazan was celebrated with games 
and banquets ; not only as the feast of the revelation, but also as the 
proper epooh of the .publication of their doctrine, As the Moslemin 
reckoned their time from the flight of the Prophet, so did the Mule- 
hid.or Impious, from the revelation of the Im&m (namely, the 17th 
Ramasan, in the 659th year of the Hegira). And as the name of 
Mohammed was never mentioned without the addition of the 
11 Blessed,” so, henceforth, was added to that of Hassan, the words 
“ Blessed be his memory,” which history, instead of blessing, corses.. 

So here these wretched Ismailiei, actually, were so abandoned as to 
'break the fast of Ramasan. Nay, they even drank wine (if they did 
not eat pork). Of course, nothing could be worse in a Musealastafsatidar.com 
eyes, hut that a respectable German, writing in Vienna towards the 
beginning of the nineteenth century, should set these things down 
against the Ismailies, as the great manifestation of their dreadful 
crimes is really too. absurd, and it makes one strongly inclined to 
doubt ell his moral judgments. He merely echoes Markhood, end 
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in fact he is only to be taken as an authority from a Suni point of 
-yiM'lpatidar.com 

Tbe Janos: Bat the facts stated in the passage just read are 
very strong proofs of an open revolt against Mahommatlanisqa ? 

Mb. Howard : Against the ceremonial law. The revolt was like 
that of Christianity which released people from the legal burdens of 
Judaism. No doubt, the course takrn by Hassan and his followers, 
of smiting the enemies of their religion with the dagger, is abhorrent 
to modern European notions, but what I say is, that Von Hammer 
should have exercised more critical judgment and more insight, 
fie should have endeavoured to understand these fanatics, and not 
contented himself with repeating the injustice of their contemporaries. 

1 will give an example to show his want of liberality, where his 
prejudices are involved. One of the Assassin princes or chiefs was 
Jelaleddin, who, after that temporary schism of Hassan bin Mahomed, 
brought his people back again to tbe profession of Islam, and was 
thought a great deal of by his contemporary sovereigns as a devout 
and respectable potentate. Von Hammer , however, passes the 
following judgment on him (page 54} :— 

41 Although no murder stains the history of Jelaleddin’a reign, and 
so far as his conduct was iu full accordance with his system, the his¬ 
torian is, nevertheless, compelled not only to question the purity ef 
his motives, but also the siucerity of his return to the doctrines of 
Islamism. Two circumstances place this in a very suspicious light. 
In the first place, the just mentioned refusal to deliver up the mur¬ 
derer who had sought, within the walls of Alamut, the usual sanctuary 
of impiety, unless in return for the cession of a village; secondly, in 
the burning of tbe books, when Jelaleddin pretended to celebrate an 
onto dafe of the works and rubrics of former grand masters, in order 
to convince the deputies from Kaswin, of the truth of his conversion. 
In this, however, it is probable that he consumed the works of the 
dogmatists and fathers of Islamism, while the great library of free- 
thinking and immorality, together with the metaphysical and theolo- at 
gical works of Hassan Sabah, the founder, were preserved, though 
■secretly, and only, as we shall see below, devoted to the flames on the 
fall ef Alamut and dissolution of the order. 

44 It irtherefore more than probable that Jelaleddin’s conversion of 
the Ismailites to Islamism, so loudly proclaimed abroad, and bis public 


www.realpatidar.com/library 

mail@realpatidar.com 


Page 51 of 100 




1895 -Speech of E.l.Howard in 1866 Aga Khan Case [879] 


55 

i 

abjuration of the doctrine of impiety was nothing else than hypocrisy 
and deeply designed policy, in order to re-establish the credit of 
the order, which had been exposed to the anathemas of priests and 
the ban of princes by the inconsiderate publication of their doctrines, 
and to gain for himself the title of prince, instead of the dignity of 
grand master. Thus the Jesmts, when they were threatened with ex¬ 
pulsion by the Parliament, and with a Bull of Excommunication from 
the Vatican, when, on all sides, the voices of cabmeta and countries, 
rose against the principles of their morals and policy—denied their 
doctrine of lawful rebellion and regicide, which had been imprudently 
hinted at, by some of their casuists, and openly condemned the 
maxims which they, nevertheless, secretly observed as the true rules 
of the order, 

“ This assertion of a purer moral system, and genuine Christianity, 
availed little in re-instating in the possession of their former greatness 
and power, the once unmasked and exposed order of the Jesuits; 
and equally small success had the Assassins, in regaining their preced¬ 
ing influence and authority by this system of proseiytism, which was 
preached from every pulpit ” 

You here see, my Lord, in every line, the expression of prejudice, 
and the want of critical power. Mohammed repealed the ceremonial 
law ; he was a criminal; Jelaleddin restored it; he was a hypocrite. 
Whatever the facts, the Assassin Chief must be a villain. 

Thb Judge : There is the expression used .there of “ grand 
masters? ” 

Me. Howard : Yes, that is one of Von Hammer ’a crotchets. He 
wished to connect the Assassins with the Templars and the Egyptians. 

To show how different a view is taken of these old Mohammedan sects 
J>y modern scholars, since the creation of criticism, I will mention that 
Sale following his Suni guides, reserved the severest reprobation 
for the Motasalites. No words were bad enough for them, but Weil, 
who is probably the first -of- modern critics in Mahommedan history, 
regards them as the most respectable thinkers of the Moslem workJ t , atidar com 
They Were, he says, the Rationalists of Islam. This may -be a- warning 
to us in forming a hasty opinion about the “ Assassins.” How in the 
first place, this word Creates a false impression. They did not know, 
or use it themselves. They called themselves M Bateni” and “ Ism al¬ 
lies.” They were strict Mussulmans, and thought themselves saints 
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ifa Islam, Indeed it is absurd to suppose it possible that a nation or 
tribe should have been suffered by their neighbours, or could possibly 
have existed as professed murderers for a period of 150 years. One 
thinks of the famous oats of Kilkenny. 

Thb Judos : What is the Etymology of the word “ Assassins?'’ 

Mb. Howabd z The word oomes from " Haschish.” I may men¬ 
tion here that the most valuable thing in Fott Hammer's History 
is the interesting paper at the end written by Be Saey ; from which 
it appears that the Ism&ili Haschishin, known to the Crusaders, were 
so called from the use of "haschish,” and that the word was corrupted 
into “ Assassins” by the Europeans, We know how innocent words 
become by religious spite, dyslogistic. The word “ miscreant," by 
origin, only means one who believes amiss, yet to all ears, it now 
denotes one who is Bteeped in the last degree of infamy. A “ Jew ” 
means a sordid, cheating usurer ; a “Turk" a furious bully. A 
14 Jesuit” a scheming liar. So with these Ismaili employers of 
hashisch; they are gibbeted for ever as professional murderers. Your 
Lordship will probably recollect that in Lumas' novel of Monte Cristo, 

the effeot of a dose of hashisch is described. The use the Assassins 

* 

made of it is not quite certain^ One story whioh is told by Marco 
Polo, the Venetian traveller of the 14th century, is very curious. 
He says that when the Old Man of the Mountains met with a strong 
and likely young man whom he thought fit to serve his purpose, he 
invited him to supper, in the course of which hashich was given him. 
The guest straightway fell into a swoon. Whilst in that condition he 
WaB conveyed into a delightful garden, where on bis awaking, he 
found himself surrounded by beautiful young women and by all kinds 
of objects that delighted the senses. He was allowed to enter into 
the enjoyments of the place, and after a while, more hasohish was 
given bird, when again he fell into a trance, on recovering from which 
he found himself sitting at table with the Grand Master, by whom he 
waB told, on recounting what he had witnessed, that it was bat an 
imperfect virion of Paradise which would be the reward of all who 
became the Shark’s followers. We know the carnal scheme of Mahotti- 
med'e Paradise, and the promise erf dark-eyed boons, whose caresses 
all good Mussulmans are taught to expect at the moment of death, 
and probably such a realistic production of those heavenly joys was 
an admirably contrived device tt influence the abvioe. Another 
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story is that a dose of haschish was given to any follower of the 
Shaik who was sent on any errand of danger. We know that on 
similar occasions the Mahomedans of India resort to bhang. Re¬ 
ligious murder has unfortunately been so much the rule of all 
sects (except perhaps the Hindoos) that to confound even these 
envoys of the Shaik with common criminals, such as we now-a*days 
hang for murder, is a fallacy and injustice. In his history of the 
Assassins Von Hammer traces their fortunes under the various 
Sheiks, until their fortress of Alamut was ultimately destroyed by 
the Tartar invaders, and from this narrative, imperfect jas it is, one 
gathers information which is absolutely inconsistent with the notion 
that they were a tribe of criminals. It is quite clear they formed 
a tribe or sect who believed themselves to be saints, and that whilst 
they held Alamut, they only wished to protect themselves from 
oppression. No doubt in the defence of their religion they exhibited 
all that seal which we admire so much in the Jews and the Chris¬ 
tians ; they gladly suffered martyrdom for their faith, and we cannot 
consistently deny that readiness to die for their faith k is an, admirable 
trait in the character of a people. 

The Ismailis of Alamut suSeredilong and grievous persecution, and 
they practised assassination as a form of war, meeting the sword 
with the dagger. They assassinated, indeed, here one and there one, 
but whenever their enemies got hold of them, they massacred hun¬ 
dreds and thousands.. It was in fact a dreadful system of reprisal 
that was carried on by all parties. Von Hammer says the Assassins 
were denounced as the most terrible enemies of the throne and the 
altar, and that they were handed over to all men, to be slain as oat- 
casts, and if that was so, can it be said they were not entitled 
to use desperate means of self-defence 7 I quote from page 63 of 
Von Hammer :— 

“ It was a fearful period of murders and reprisals, equally destruc¬ 
tive to the declared foes and friends of the new doctrine. The 
former fell nnder the daggers of the Assassins; the Utter, under the 
swords of the Princes, who, now roused to the dangers with which 
Hasaan Sabah's sect threatened all thrones, visited its partisans with 
proclamations and condemnations of death. The first Imams and 
priests issued, voluntarily, or by order, fetwahe and judgments, in 
which the Ismailites were condemned and anathematized as the 
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most dangerous enemies of the throoe and the altar, as hardened 
criminals, and lawless atheists; and which delivered them over to 
the avenging arm of justice, rather, in open war or as outlaws, as 
infidelB, separatists, and rebels, whom to slay was a law of Islamiem. 
The ImAm Ghasali, one of the first moralists of Islam, and most 
celebrated Persian teachers of ethics, wrote a treatise, peculiarly 
directed against the adherents of the esoteric doctrine, entitled, On 
the folly of the supporters of the doctrine of Indifference, that is the 
tmpious (Mulahid) whom may Qod condemn. In that entitled 
Pearls of the Fetwas, a celebrated collection of legal decisions, the 
sect of the impions ( Mulahid ) of Kubistan were condemned accord* 
ing to the ancient sentences of the Imams; Ebi Jnesnf and Moham¬ 
med, pronounced against tbe Karmatbites, and their lives and goods 
given as free prey to all tbe Moslem in. In the •* Confluence ’* 
(Mullakath) and the “ treasures of the Fetwas ” (Khasanetol Fetavi) 
even the repentance of Mulhad, or the impions, is rejected as entiiely 
invalid aud impossible, if they have even exercised the office of Dai or 
missionary, and their execution commanded as legal, even though 
they become converts and wish to abjure their errors; because perjury 
itself was one of the maxims, and no recovery could be expected from 
libertine atheists. Thus, the minds of botb parties were mutually 
embittered, governments and tbe order were at open war, and heads 
fell a rich harvest to the assassin’s dagger, and the executioner's 
aword.” 

Then my Lord, at the end of Von Hammer's History of tbe Assas¬ 
sins, there is a short statement which at all events connects the 
lamailies with the present time. It is this:— 

“ Remains of the Ismailites still exist, both in Persia and Syria, 
but merely as one of the many sects and heresies of Islamism, without 
any claim to power, without the means of obtaining their former 
importance, of which they seem in fact to have lost all remembrance. 
The policy of the secret state-subverting doctrine of the first lodge of 
Ismailites, and the murderous tactics of the Assassins, are equally 
foreign to them. Their writings are a shapeless mixture of'Ismailite 
and Christian traditions, glossed over, with the rivings of the mystic 
theology. Their places of abode are, both in Persia and Syria, those 
of their forefathers, in the mountains of Irak and at the fort of 
Amilebanon. 
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" The Persian Ismailites recognize, as their Chief, an Imam whose 
decent they deduce from Ismail the son of Jafer Essadik, and who 
resides at Khekh, a Tillage m the district of Kom, under the protec¬ 
tion of the Shah* As, according to their doctrine, the Imam is an 
incarnate emanation of the Deity, the Imam of Khek enjoys to this 
day, the reputation of miraculous powers, and the Ismailites, some 
whom are dispersed as far as India, go in pilgrimage from the banks 
of the Gauges and the Indies, in order to share his benediction. The 
castles in the district of Rudbar, in the mountains of Knhistan, parti¬ 
cularly in the vicinity of Alamut, are still inhabited to ibis day by 
Ismailites, who, according to a late traveller, go by the general nam® 
of Hossemis.” 

Now dreadful as was the system of persecution to which the 
Assassins were subjected, there can be no doubt that their mis¬ 
deeds have been exaggerated. We have no histoiy of the IsmailiB 
by one of themselves. And should we not have the same sort of dis¬ 
tortion of fact, if the story of the Jews was told us by the Philistines. 

The old Jewish zealots like Ehud or Samuel, who smote their victims 
in the name of Jehovah arc regarded as the servants of God, and we 
are taught to honour and admire them. It is not surprising if the 
death-braving envoys o f the Ismailis were honoured in the same way» 
among their own people. Are we to say, then, that the dagger of 
the followers of Hassan Saba was the dagger of the murderer, when 
it was directed by the same spirit of religious and national zeal as 
the sword which exterminated the enemies of the Lord and of 
Gideon ? We have many stories in the Old Testament, in which deeds 
are recounted with praise similar to those ascribed to the Assassins. 

There is the story of Jael who smote with a mallet and a nail, Sisera, 
her invited guest, whilst he slept; and yet she is to this day hailed in 
stirring poetry as blessed above women I All religious sects hallow 
bloodshed in the cause of the true faith and record the names of their 
holy Sicarii) but of the acts of the Assassins, we have unfortunately 
no account, but the reports of those who treated them in the wayi|atidar.com 
have indicated—as enemies of the human race. I will no longer call 
them Assassins, but I will speak of them by the name which they 
themselves employed, namely, “ Ismailies” and “ Batenites.” 

The Judge : Is there not a blank in the histoiy of the people from 
the time of the destruction of Alamnt down to the present period ? 
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Ml. Howard J There is a very considerable lapse in their modem 
history, id But before coming to that, one of the points to which I 
intended to call your Lordship’s attention, was this; that there are 
other more agreeable features in their history than their fiery religious 
zealotry. They were not merely a set of professional murderers, they 
were the fosterers of science and education. One good work they 
performed was the foundation of a University at K&iro ; the bar ot 
hikmat. It is said that the khalaa or kaftans worn by the students 
there, were the origin of the gowns used by the students at Oxford 
and Cambridge. Von Hammer, absurdly enough, calls the University 
a “ lodge,” It was founded by the Fatimite Khalifa, and therein was 
taught astronomy, mathematics and other branches of learning. 
Their theology was an allegorising of the Koran. There was there¬ 
fore among the Ismailies a spirit new for Mohamadans—a desire to 
educate the people and promote learning. These “ accursed people, ” 
this nest of murderers, brought forth the most eminent Mohamadan 
mathematician and man of letters ever known, Nussereddin Toosi. 
He was most eminent also as a divine, and his treatise upon morals 
is quoted to this day with great respect. Yet he was an Ismailite. 

The Judge : It has been said that he had a great deal to do with 
the capture and destruction of Baghdad, the reason being that the 
Khalif had treated 'his book ion astronomy with disrespect, and had 
even thrown it into the river. 

Mr, Howard : He may not have been a man admirable in all his 
personal conduct, but as a scholar and a savant he was eminent. And 
here I will repeat that it is most unfair to quote a number of writers 
avowedly and bitterly hostile to the Shias as trustworthy authorities 
where the character of their enemies is in question. 

It is more to the point to observe that the Chiefs of the Ismaili 
tribe formed alliances with respectable potentates, their neighbours. 
For instance, atjthe beginning of the thirteenth icentury, Jelaleddin, 
the Ismaili chief who restored the Islamic ceremonies and burnt the 
“ Batenj ” books, married the daughter of the Viceroy of Ohilan. It 
is a fallacy to impute the crimes ,of this or that Sheik-el-Jabel to the 
Ismaili religion, as it would be to hold the Catholic faith responsible 
for the atrocities of the Borgia. At all events the “ Assassins ” had 
nothing te do with the Ismailies of after times, whose peculiarities 
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re reduced to a' mysterious Imamism, which alone distinguished 
them from other Mohamadans. 

The account of this poeple in the Dabistan •shows what the views 
of impartial persons were respecting them in the 16th or 17th cen¬ 
tury. At page 1, of the iii. vol. of the Dabistan is the following 
Editor's note, in which the Ismailies and a cognate' sect, the Sadikiah, 
are mentioned as the objects of calumny :— 

“ In the before quoted memoir of H. 8. Oolebrook (As Res ; 
Vol vii. page 342) we read, as taken from the account of Ndrukah of 
Shuster, what follows : The Sadtki yahs are a tnbe of the faithful 
in Hindustan ; pious men and disciples of Sayyad cabi ’ ru* ddin, who 
derived his descent from Ismail, son of Imam Jafr. This tribe is 
denominated Sadtki’ yahs, by reason of the ‘sincere’ (Sadik) call of 
that Sayyad. Although that appellation have (sic.), according to 
received notions, a Beeming relation to Abfk Beer, whose partisans give 
him this title, yet it is probable that the sect assumed that appella¬ 
tion for the sake of concealment. However no advantage ever occnrs 
to them from it: on the contrary, the arrogant inhabitants of Hind, 
who are Htnduis, being retainers of the son of impious Hind ( mean¬ 
ing Hmda, the mother of Maviyeh) have discovered their attachment 
to the sect of Shiahs, and have revived against them the calumnies 
which, five hundred years before, they broached against the Ismailahs. 
They maliciously charge them with impiety. Such is indeed their 
ancient practice ... In Bhort, nearly thirty thousand persons 
of this sect are settled in provinces in Hindustan, such as Multan, 
Lahore, Delhi, and Gujrat. Most of them subsist by commerce: they 
pay the fifth part of their gains to the descendants of Sayyady cabir 
who are their priests : and both preoeptor and pupil, priest and 
layman, all are zealous Shiahs.” 

The Judge : It appears that down to a certain time we have in¬ 
formation as to the Ismailies, and that then there follows a blank 7 

Mr. Howard : I have not been able to find all the links in the 
chain certainty-. I have carefully read through Chardin, and from Ms 
silence I gather that in their religion the Ismailies in Persia must 
have become mere dogmatists. Bat in point of fact their religion 
has always been kept secret and their teachings would not have been 
muoh known, unless they had adopted an aggressive proeelytum 
which they hare not done -since the fall of Almut* Whan the Safari 
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dynasty sms established in Persia, there was nothing for the Ismailies 
to contend against, for the Shjah form of worship then became the 
national religion, and suffered no further persecution. 

I think I hare now shown in reply to Mr. Anstey, that Aga Khan’s 
party are not the enemies of the human raoe, as they hare been said 
be, and that they are not disentitled to the protection of the court, 
whether as Shiahs, Imamies, or Ismailies. 

And now, haring at some length gone through what 'but for Mr. 
Anstey’s argument would hare appeared in some respects rather irrele¬ 
vant matter, I come to the great question raised in this suit; that is, 
whether the Khojahs are Sunis or Shiahs ? 


Now in the gait of 1830, the Plaintiffs did not affirm, or suggest 
that they were Sunis, but merely disputed the claims of spiritual 
superiority, set up by Aga Khau. 


It was in 1851 that they first announced that the Khojahs were 
originally conrerted by a Suni, and that their practices were partly 
Suni. It is trne their practices in India hare been partly Suni, but 
the Plaintiffs did not then renture to say the Khojahs had always 
been Sunis in faith, neither did they demand what they now ask— 
amely that all non-Snni persons shall be tnrned out of the Khojah 
community by the decree of this Court. Now when we look at the 
eridence adduced to prore them Sunis, we find it comes to this; that 
they rely on the external conformity of the Bombay Khojahs to 
Samism in the matter of ntkka and funeral rites. We fully admit 
the existenoe of the Suni forms among the Khojahs, but that admis¬ 
sion is coupled with the explanation, that the Khojahs adopted these 
forms as an outward show, in order to avoid persecution. We rely on 
a sort of plea in confession and avoidance. Now I take it that if you 
find a community following the outward observances of one sect, and 
secretly reading the books of another, the inference is, that they 
belong to that other, Ur. Anstey replied, first that the reason for 
Suni non-conformity is manifestly absurd, that the defendants eould 
not hare been afraid of persecution in reality, as the British power 
had been settled 3n Bombay for 200 years past, and seoondly, that 
the Mohammedan law does not allow of mental reservation in mat¬ 
ters of religion, and he even produced official eridence as to the parti¬ 
cular department of infernal torture, to which hypocrites where con¬ 
signed by Mahomed, quoting from Sale’s Koran on the point. Bat 
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the witnesses vouched did not confirm the learned counsel, and 
I may say in passing that the Persian account of the Mohamedan hell, 
as given in Chardin (Vol. VI,, page 251), shows that it is the atheists, 
not the hypocrites, who are designated by the sacred text. 


Your Lordship appreciated correctly the meaning of the explana¬ 
tion, namely, that the practice of outward conformity arose in times 
when there was serious danger of persecution, and that it contmned 
after the occasion had passed away. But long after the cessation of 
danger to life and limb, there would still remain the motive for 
practising mental reservation on account of the social pressure by the 
dominant Snni sect, which to timid Hindoos, as the Khojahs are by 
race, would operate as an effective force. That this is no mere fancy 
we have the evidence of Kureem Khan, who said, that even at the 
present day the Shiahs in Bombay go under fear of the fanaticism 
of the Sunis. 1 may also refer to what is a matter of notoriety, that 
the Sunis in Bombay turned out less than 20 years ago, and killed or 
maimed or beat all the Parsis they could find, simply because in one of 
their Parsi Guaerati publications, there was a lithographed portrait of 
Mahomed. And in regard to the rather laboured pleasantry of 
Mr. Austey, that the Shia Khojahs must have practised mental reserva¬ 
tion because they were afraid of Sir George Clerk, it is sufficient to 
remember that recent outbreak of the Suni Mahomedans of Bombay 
in revenge for the fancied slight to their prophet, when, for some days, 
Bombay was, as it were, m a slate of siege, and that so lately the 
“ ancient faith and tenets of Islam” were vindicated according to the 
ancient and orthodox Snni discipline,—by bloodshed and murder. 
And here 1 may add parenthetically, a fact which we shall proie, 
that before the erection of the old Khojah Musjid in their burial- 
ground, the Bombay Khojahs had no Mosque at all (the Shias do 
not attend the Masjid as Sunis do), and it was purely in deference 
to the reproaches of the Sunis, who stigmatised them as being 
ignorant and infidels, that they resolved to build a Musjid. 


It is hardly necessary, I think, to quote any further authority for 
the intolerance, even at this day, and in British India, of Snni 
Mohamadanns—an intolerance faithfully represented in Mr Anstey’s 
Snni speech. They live under a constant and never-forgotten 
obligation to make war on the infidel; but to them, worse than all 
infidels are the heretics, the miscreants. And that the Khojahs of 
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Bombay 'are not the only Shias who to this day practise ontward 
conformity, under the rod of Snni orthodoxy, appears from (he graphic 
account given by Capt. Burton, in his journey to Mecca and Medina, 
of the conduct of the devotees at the Holy Cities, as well as from 
the notice of the Persian Hajees given by D’Herbelot under the 
article of “ Buiab.” Mr. Anstey, by a leading question, made his 
witness Goolam Russool say, “Shiahs are not allowed in Bourn.*’ 
Now Shiahs are not actually forbidden to live in Turkey, but they 
are so much ill-treated and nnnoyed by the Suni Turks, that they 
go there as little as possible. To shew the persecution of the Shiah 
pilgrims in the 17th century, I will read a passage at page 183 of 
the VII. Vol. of Chardin's Travels. It is as follows:— 

“ Les Persans trouvent anssi beauconp de difficult^ a leur plleri- 
nage; ils les faisoient ordinairement par Bagdad, lorsqu’ils en Itoient 
les maltres ; la plus ordinaire voie quils prennent prSsentement, eat 
par Basra, ville an bont du Golfe Persique. On leur fait mille ava- 
mes duraut lo voyage; les Arabea les ranponnent ehaquejouren 
pi-ages et autres impositions ; et comme ils passent pour hdrltiquos 
chess les Arabes ties Arables Petrie et dlsertr, la hame de religion 
soutenant 1’interet fait qu’on les ecorche encore plus durement. Cela 
a sou vent port l la cour de Perse it difen dre d’aller pas Basra & la 
Mecque, afin qu’on y allat par les Indes, et le peuple meme a cessd a 
diverges fois d’y aller par ter re, parce qu’ou. y perissoit de mislre dans 
le voyage, ou qu’on en revenoit sort maltraitl; mais oomme les princes 
Arabes en souffroient anssi beauconp de perte ils ne manqueint 
point chaque fois qu’ ils voient le chemin de leur pays abandoned 
d’envoyer des ambassadeurs an roi de Perse, avec de prlsens, consis- 
tanfc en reliques de la Mecqne, etudes autres lieux saints de leur reli¬ 
gion, comme des pieces de la converture qu’on met sur les tombeauz 
de Mahammed et d’Aly, des chapelets faits de la terre de leurs sepul- 
cres, des livres, et d’autres telles babioles de pontife, qui viennent 
dire de la part de leurs maittes:—“ que Oieu les garde d’empficher 
anx fidfeles Mahometans l’execotion d’un devoir que leur oommun 
Proph&te et Seigneur a si saintement commande a tons; qu’ ils aime- 
roientjmieux perdre leur pays, que d’y mettre aucun obstacle; que 
o’est & leur insu qu’on a exige des pelerins pins de droits qn’il ne 
falloit; qu’ils en on fait justice; qu’ile y mettront bon ordre a l’avenir; et 
qu’ils jurent par les espritfi des prophites, et par la tlte blnite du roi 
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(ce sont leurs termes) que les Per sans seront traitcs ear la route avec 
toute la douceur et affection desirables) j’ai ru quatre ambassades de 
eette nature en douse ans de residence que j’ai fait a la cour de Parse 
et je sais qu’il yen est venu plus de douse ans lesiecle pass6, toutes 
de princes Arabes, qui eontsur le chemin de Basra h. la Meeque, aux- 
quelles on acoordoie toujours leurs demandes; mais c’est torqours a 
recommencer, et les Arabes sont toujours de vrais Arabes. C’est 
peut-ltre & ces vexations qu’il faut attnbuer les limitations que les 
Persons apportent au prlcepte de faire le pelennage de la Meeque 
une fois en sa vie; car au lieu que les Turca et les petits Tartares, et 
tous ceux quitiennent, les m§mes opinions disent que ce precepte ob¬ 
lige tous ceux qui peuvent se soutemr aveo un baton, et qui out eeule- 
ment une 6coelIe de bois vaillant pendue & la ceinture, qu’ on va parmi 
les chafay, une des quatre grandes sectes du Musulmanisme juequ a 
enseigner que cbacun est oblige de faire le pelerinage, n’edt-il pas 
une sou vaillant; les Persarts, au contraire, disent qu’il ne faut pas 
prendre le precepte a la lettre, mais avec modification, et que les 
imams, qui sont les premiers successeurs, de Mahammed, ont declare 
que 1’obligation du pelerinage n’est que pour ceux qui sonten parfaite 
sant^ qui out assez de bieu pour payer leurs dettes, pour assurer la 
dot de leurs femmes, pour donner d leur famille la subsistence d’une 
annee pour laisser de quoi se remettre en meteir ou en ndgoce au 
retour, et pour emporter apres tout cela cinq cents ecus en deniere 
comptans pour les frais du voyage: qne si 1’on n’ a pas ces moyens—la, 
on n'est point oblige au pelerinage, et que si on les a, et qu’ on n’ait 
pas la saute requise, il faut faire le pelerinage par procuration, ce qui 
se fait on en envoyant un homme en sa place, on en aohetant le p£ler- 
inage de quelqu'un qui Fait fait.” 

Now, Burton, in his Pilgrimage (Vol. I., page 95), says, ** My choice 
of doctrine, however, confirmed those around me in their conviction 
that 1 was a rank heretic, for the Ajemi, taught by his religion to 
conceal offensive tenets in lands where the open expression would 
be dangerous, always represents himself to be a Shafei.” The note 
to this passage Bt&tes that this is ** A systematic concealment of 
doctrine and profession of popular tenets, technically called by the 
Shiahs, Takuyyah ”; the literal meaning of the word is “ fear ” or 
“caution.” As to the lawfulness of such outward conformity, it is 
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said that Mahomed forbids mental reserration, bnt it is difficult to 
see how cron if the statement were ever so correct, it could be shaped 
into an argument suitable for an English Court of Justice. The 
question before your Lordship is, I apprehend, whether, in fact, the 
Khojahs practised mental reservation, not whether, if they did 
so, they would be open to religious censure. It may, however, be 
pointed not that the allegation itself is rash and incorrect. It is 
true the witness Rahimbhoy Heim az said: “The Sums do not allow 
mental reservation. The Shiahs do* In this respect the Khojahs 
have always sided against the Shiahs/’ Moolam Russool also gave 
similar evidence on the point, but it came out that the outward con¬ 
formity of the Khojahs was not such ns need cause any pain to their 
consciences, or involving any such potation, acta or utterances as a 
Shiah must object to. 

Now as to the teaching of Mahomed on the subject, undoubtedly 
he forbids Moslems to deny or concenl their faith. But, my Lord, to 
pioporly understand the A 'vran we must arrange the Suras mchrono. 
logical order, in the way Jlfror and Sjtnnger have done. We then find no 
douht that when Mahomed was m the full tide m success, he required 
Ins fnllowei s> to profess the faith openly, but in his early days At Mecca, 
when his diacipleB were few, mid the scoffers many, and the idolators 
oppressive, he directed reseive in the most distinct terms. In the 1st 
Vol. of Mmr s Life oj Mahomet, page 74 of the introduction, there 
is the following passage t —“Theyimf ” (the using of mental, reser¬ 
vation to save one's life) “ is borne out by Mahomet’s express sane* 
lion. Ammnr ibn Yasir was sorely persecuted by the pagans of 
Mecca, and domed ihe faith for bis deliverance. The probet ap¬ 
proved of his conduct:—‘ If they do this again, then repeat the 
same recantation to them again ** Ktitib al Wacktdt, p. 227®, 

Another tradition preserved in the family of Yasir is as follows: 

“ The idolators seized AmmAr, and they let him go not until he had 

abused Mahomet, and spoken well of their gods. He then repaired 

, , ’ , _ „.. . , , " ,,, _ .reaLpatidar.com 

to the prophet, who asked of him what had happened. “Evil, oh 

Prophet of the Lord 1 I was not let go until L had abused thee, 

and spoken well of their gods/—“But how,” replied Mahomet, 

“dost thou find thine own heart?” “Secure and steadfast in the 

laith,” “ Then,'* said Mahomet, *‘i 'f they repeat the tame, do thou 

too repea the tame"— Ibid. Mahomet i\lsosaid that An. mar's lie was 
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letter than Aim Jahl’s t> nth. The second “ (mentol reservation to 
elfeet peace)8 is directly sanctioned by the following tradition:— 
“ That person is not a har wlio makes peace between two people and 
speaks good woids to do away their quarrel although they should be 
lies Mishcut vol. 2, page 427. As to the third, we have a melan¬ 
choly instance, that Mahomet did not think it wrong to make 
false promises to lus wives, in the matter of Mary his Egyptian 
maid As regarding the fourth it was his constant habit in project¬ 
ing expeditious (excepting only that to Tabuk) to conceal his inten¬ 
tions and to give out that he was about to proceed in another direction 
from the true one. Htshiimt p. 392, Kdtab al Wdcktdi p. 138|.” 

I say that the outward conformity of the Shiahs, was not such as 
to cause shame or pain to an ordinary person. It would be very much 
like the case of a Church of England man worshipping among Unita¬ 
rians. Some of Ins cherished forms would be absent from the service, 
but there need be noth mg positively offensive to him, nothing that he 
could not join m, though he might think the Unitarian office meagre 
»nd imperfect. The ouly difference between the Sunis and Sluahs in 
their prayers, pointed out by Rahnnblioy Hemiaj is m the 11 Kulma,” 
yet the Shiahs do nothing but add a few words to the formula used by 
the others The Suni Kulma has the words La \llah-il~allah Mahomed 
russool-illa. The Shiahs add, Alh'anvullee-oolla vusseerussool-illa ; and 
at the “ Khootba,” the Suni Moola names the four Khalifs. The 
Moollah who was examined said the only difference he could see in the 
Shia worship was that the Shiahs prayed with tlieir hands open. It is 
admitted that a Suni could not use the Shia forms without apostacy; 
he would have to utter what his sect consider positively untrue, and in 
the last degree heterodox, namely, that All is the successor of Maho¬ 
med The Shiahs do not cherish the intolerance of the Sums or consider 
that the Almighty will reject prayers that are not offered up with the 
proper twist of the elbow. They are not so superstitious as the Sums, 
and they do not think that praying in another than the prescribed atti¬ 
tude makes their prayers the less acceptable. 

The Shiahs add a few words to the Suni formula, but there is nothing 
n the formula itself to which Shias take objection. It is quite true 
that in the Suni “ Azan,” or “ Bhang” which is the Indian term for the 
summons to prayers, persons are mentioned as the successors of the 
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Prophet who would be offensive to the Sluas and whom they regard as 
Usurpers, ar.com 

The Sunis are not allowed to use mental reservation, and therefore, 
no Sum can follow Shia practices as an outward form. 

It is possible for the Shias to follow the exercises of the Suni faith, 
but not for the Sunis to worship according to the Shiah rite. 

The questions then is thus raised as au issue of fact: “ Is it, or is it 
not the truth, that the Khojahs though outwardly practising certain 
Suni religious forms, inwardly hold non-Sutii opinions ?” 

It is remarkable how the Plaintiffs’ counsel have shrunk from adduc¬ 
ing that kind of evidence which alone could do them any service on 
this issue, whilst they called all the Sum Moolah that have officiated in 
the Khoja Musjid, and elicited, with unnecessary diligence the fact dis¬ 
tinctly admitted in the answers—that the Khojahs have been in the 
habit of performing funerals and marriage through Suni Moolas, 
and therefore, of course, in Suni fashion. And what evidence do 
they bring forward in the matter ? Why they put forward the 
Suni Moolas who have conducted these nikka and funeral services 
for them, and all of whom on being questioned say ; “ Oh, yes, the 
Khojahs have always been Sums,” but my learned friends did not 
dare to ask a single question as to the private opinions or the religions 
books of the community. That was left for us to.do, and your Lord- 
ship must have been struck by the result of our cross-examination, 
for it then came out distinctly, that the Moollas had no other reason 
than the fact of the existence of these external conformities for infer¬ 
ring tlie Suni opinions of the Khojahs, and further, a most significant 
piece of evidence—that the Khojahs have always kept their Suni 
Moollas at arm's length. The Moollas were not themselves Khojahs, 
they would not, they said, intermariy with Khojas, they knew no¬ 
thing of the Khoja religious books, and in particular they knew 
nothing of .the Dasavtar, which as I shall show has always been the 
peculiar and characteristic sacred book of this community. These 
Moolas knew nothing about the private life of the Khojahs or what 
their private religious practices were. They only said, “these Khojahs 
are Sunis, because they practice the Suni form of worship.” There 
were indeed three Khojahs, who said generally, that the Khojahs were 
Sunis, but these all belonged to the anti-Aga party, and their evidence 
when analysed, goes for ' little or nothing ; Mohamed Dama said. 
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“ I am a Sliia—no a Suni ; I was twice married in the Suni form* 
that lb why I know.” But your Lordship must have observed what a 
very different kind of evidence was given by one of the Khojaha, the 
most icspectable of his party, Mr. Ahmed Hubbibhoy, who up to this 
time 1ms paid all the expenses of this suit. He is a young man of little 
more than thirty years, and the son of the old enemy of the Aga in 
1829, has always been brought up, like a Hannibal, as the chief of the 
opposition. The other two Khojas earned your Lordship’s reprobation 
for the way in which they gave their evidence, but this much was 
wrung from them very reluctantly, that the Khojas had religious hooks 
in use amongst them, about which the Moolas knew nothing, and which 
were quite alien to Sunyism, 

The use of these hooks and the performance of Sliia practices 
among the Khojahs have been kept secret from the Moolas. And 
it is from this clear, that the great body of the Ivhojah Sum practices 
were merely followed by way of external conformity, and that apart 
from the outward observance, they had a private and very different 
religious Bystem of their own. It also appears that the Khojas 
do not perform the pilgrimage to Mecca, which all Sums consider a duty 
of obligation ; it is indeed recognized as one of the five great duties of 
the Sunis, but not of the Shias This agrees with what Chardin says 
on the subject; and none of the Khojas whom I put through tlicir 
catechism, were able to enumerate correctly what those five duties of 
orthodox Sum Mahomcdans arc. Now those duties are, prayer, 

‘ablution, fasting, almsgiving, and pilgrimage. But though the Kho- 
jahs do not make the Haj to Mecca, it was admitted that many of them 
go to Kerbela, where is the tomb of Hoosain, the darling saint of the 
Shias. Without entering into detail, I think I may say that your 
Lordships must be of opinion, that on the evidence adduced by the 
plaintiffs, they have wholly failed to show, that the Khojas are strict 
Sunis, or that they ara even Sunis at all, (certain outward observances 
being explained). That they have dishonestly attempted to hide that ltidar com 
secret books, and the doctrines, from the Court, and that their practices 
with regard to Aga Khan and the visiting of Kerbela are suspiciously 
like the characteristics of Shias. Especially is this so with reference to 
their observance of the Mohnrrum festival, the inscription on their Mns- 
jid, their rcvereuce for Aga Khan, and their customs in the matter of 
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inheritance. We go further than all this however, we do not content 
ourselves with breaking down the plaintiffs case, we shall make out the 
contrary of it. 

Now first as to the proof adduced by the Plaintiffs that the Khojas 
nrc by origin Sums. The plaintiffs’ party did not say tlus in 1830, 
or in 1851, what they said was, that the Khojas were originally con¬ 
verted by a Snni, but they did not dare then, as they now do, to say 
that the Khojas were always Sunis ; and they did not then pray as they 
now do, that Shia Khojas should be excluded from the caste. The 
witnesses that were called to prove this part of the plaintiffs’ case, fell 
back, when pressed, on the existence of outward Sum conformity among 
the Khojas which wo have never denied. But what reliance can lie 
placed on the testimony of men who were evidently brought here for the 
purpose of misleading the Court ? I have a right to say so when 
witnesses who profess to serve the interests of morality and a purer 
faith, have without question concealed evidence which they might have 
given, and winch they knew to be material, and have put before the 
Court, a case which they muRt have known to be false. It is extremely 
important to observo the inference derived from the fact disclosed by the 
evidence, namely, that the Sum Moollasknew nothing about the Khoja’s 
secret books; and that none of the Moollas were themselves Khojas. 

All this shows that the Khojas hare systematically kept things secret; 
that their conformity was only external and that apart from the outward 
Suni observances they had a separate secret system of their own. It w 
, quite true that the plaintiffs’ witnesses said generally the Khojas were 
always Sunis, but when they werc'pressed in cross-examination the state* 
meat came to nothing. I have already mentioned one of the witnesses 
who on being asked what he was, replied “ I am a Shia and then correct¬ 
ing himself, said “ No a Suni.” That illustrates very well the general 
character of the plaintiffs’ evidence, and your Lordship will recollect 
the case of one witness who admitted that he was a Shia and adhered itidar - com 
to Aga Khan, but afterwards altered that statement and said he was 
not really a Shia but that he wanted to get something out of Aga Khan. 

Now what kind of reliance can be placed on the evidence of such wit¬ 
nesses? Then your Lordship recollects the statement made by Khan 
Mahomed DatUoobhoy about his brother, Noor Mahomed Dathoobhry 
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The brother in the former suit stated that the Khojas were Shias, 
and the attempt made to explain that statement away by Khan Ma¬ 
homed Dathoobhoy was about as disgraceful a piece of shuffling as I 
ever knew of in a Court of JuBtice ; yet in cross-examination by the 
Advocate-General, be admitted that a man might practioe mental re¬ 
servation on some occasions perhaps. 

My Lord, I say we shall connect the Khojahs beyond a shadow 
of doubt, with books, and formularies, and practices and facts which 
sre absolutely inconsistent with the Sunytsm which their learned 
counsel has tried to fix upon them. We do what the other side dare 
not do, we go back to the times prior to the disputes ill the Khoj&h 
community. And first as to the meaning of the name ** Khoja ; ” 

Mr Anstey correctly stated it to be “an eminent person, ” “ one 
distinguished ” (in particular for piety). The word is Persian as we 
find from Richardson's dictionary, and we can quite understand that 
the title may have been given to the tribe on their conversion to 
Mahotnedamsm, by a Persian Missionary. The title '* Khojah n 
was assumed by the Sarbedarian dynasty in KhoTassan from whom 
the Sufis of Persia descended. The last wns a fanatic Aliite who 
kept a horse always saddled, ready for the Mehdi, as shown in 
D’ Her Mot's Bible : Orientals article Sarhedar, which states:— 

“ Sarbedar et Sarbedarioun. Nome d’une Dynastie de douse prin¬ 
ces, qm ont regnk dans la ville de Sebzvaren Khorassan et dans 
plusieurs autres qu’ lls conquirent pendant l’espace seulement de 
trente cinque annees. 

L’origins de ce nom qui est Persien, vient de ee que le premier de 
cette famille ou Dynastie, avoit ramass 6 plusieur s gens sans aveu, qui 
exciterent nne grande sedition contre leGouveneur de cette province, 
et attachereut pour signal de leur revolte, plusieurs bonnets ou tur¬ 
bans aux fourches publiques, ce qui est expnmd par le mot Persien 
compose Serbednr, qui signifie des testes eur la potence. Le premier 
qui s’empara du commandment par ray ces seditieux et qui prit la 
quality de Prince ou d’Emir, se nommoit Abdalrazzack Ben Fadh- 

i it i a * n « ■ , » i * * , rB^ip3tiQ3r.com 

lallah A1 Baschtini, natif de Sebzvar, lequel com men 9 a a fiure bruit 
Tan de l’hegire 737, aussi-tdt apres la mort d’Abou Skid Ben Algiap- 
ton, Sultan ou JSmpereur des Mogola et Tartares. Car ce fut juste- 
ment sprks le decks de ce prince, qne le gTand Empire ou dynastie 
des Gingbiz Kbaniens, commemja 1 tomber par la division des princes 
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de cette maison, abon Said n'ayant point laical d’enfane poor lay 
eocceder. ir.com 

Abdalrazzak ne regna que sept tnois, sous Je simple titre d’Emir. 

Le second prince des Snrbadariens, flit Khouageh ou Cogiab Vagi- 
beddin Massoud, qni regna six ana, qnatre mois, 

Le troisieme, Agnh Mobamnted Timor, que nVtoit point de la 
raoe d Abdalntzzack A1 Baiclitiui regna deux onset deux mois. 

Le quatrieme, fibelou Asfendiar, nn an et nn mois, 

Le cinqui&me, Khogiab Schamseddin Afdhal, fils de Fad Wallah A1 
Baschtini, premier prince de cette dynasue et frere de Vagiheddm, 
qui en fut la second regna sept moiset laissa le commandment a 
son Neven. 

Le sixieme, Khouageh A’li Schams eddin,regna qnatre anaet nenf 
mois, 

Le Bepti&me, Emir Khogiab labia Ben Haidar A1 Kerabi, qnatre 
nns huit mois. 

Le huitifcme, Khojiab Zeineddin Thahei Ben Haidar A1 Kerabi 
I'gtia un an, 

Lc neuvieme, Pahalavan Hnidar Cassab, le Boncber, nn an et nn 
mois, 

Le Dixifeme, Khogiab Lutfnllah Ben Vagihhedin Mussoud, rJgns 
un an et trois mois. 

L’ouaieme, Pahalavan Haisan A1 Bamgani,, qnatre ans et qnatre 
mois. 

Le douziome, Khogiab Abi Mouiad. Ce dernier prince dee Sarbe- 
darions s’attacha a Tamerlan l’an 782 de I'Hegire, lorsque ce connqd« 
rant entra victorieux dans la province de Khorraaan et il demeura 
toil}ours aupr&s de sa personne jntques en Pan ^88 qu’ il mourn t, 

Ce Kbegiah Ali Mouiad fnt sort cstimd pendant sa Tie et acqnit 
beaucoup de credit atiprde de Tamerlan, qni ce serroit son vent de 
aes conseils 11 portoit grand respect aux docteon de sa loy et par- 
ticalierement a ceux qoi etoient de la nee de Mahomet et d’Ali, ^P atldar - com 
qnoy il etoit si a jpersticieux, l r on dit qu’il tenoit tout les soirs et 
toua lea matins, un cbeval tont pr 6 t a monter pour ailev an devant 
du Mabidi le donzieme Imam de cette race.” 

“ Khoja” was alto the title of the Iaamili envoy murdered in A. D. 

1127. Chardin, at page 200, Vol. VI., says: “ Le plus otiftre dea 
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auteurs des deri ders siecles et le plus suivi eat Coje Nessir de Thus, 
trea-fRineax et trka-eatimc jiarmi let snvans de l’Aiie, qui Tiro it il y a 
environ quatre cent cinquante ana” &c M 

It is extremely curious that the word Khoja occurs in the Dabis- 
tan— whicti was so extensively quoted from by Mr* Anstey—only 
once and that there it is used as a proper name, and connected with 
the Isinaili sect, The word Khojnh at page 417, vol 2, is said to 
signify, ** Lord, professor, man of distinctions ” and also a eunuch. 
Khojah is the title commonly prefixed to Naesir Eddin “ the defen* 
der of the faith,” which is the surname of Mubamed ben flassau 
or Ben Muhamcd al Tusi whom 1 mentioned before. He was born 
in Tus m the year of the Hejira 51)7 (A. D. 1220). He is acknow¬ 
ledged to have been the Doctor who acquired among Mussulmans the 
highest reputation in all sorts of sciences ; he was a commentator of 
Euclid and of the spherics of Theodosius and Menelaus. He left 
scientific works, duly admired, and was an astronomer, lawyer, 
theologian and statesman ” He was also eminent as the historian of 
the Isatmli Khalifa. 

The Kbojahs were correctly stated by Mr. Anstey to have been 
first settled in Kutch. This is their own tradition, and it is confirm¬ 
ed by their old books which are written in the Sindhi characters 
and in a mixed language of Kutchi and Gnjeroti From Kutch, 
came the fathers of the present Bombay Khojas, and it is important 
to observe that there are still other Khoja communities in Catch, 
Gujerat, Smd and elsewhere. Tow ards the end of the last century 
there were Khojas in Bombay, and early in the present century they 
formed a community, and used to send contributions to the Pir. 
The Plaintiffs have carefully abstained from referring to these 
communities, and their religions opinions, we, on the other hand, 
shall be as anxious to call attention to them. The Bombay Khojas, 
I repeat, are only one among many Khoja communities ; and it was 
probably the stimulus afforded by the spectacle of European Govern¬ 
ment, in this idand, which inspired some of the Bombay Khojas 
with the Bpirit of resistance to their Pir in 1629-30. 

In the celebrated Khojah female esse, where the issue was simply 
as to the law of inheritance applicable to Khojas, the general effect 
of tlic evidence, as to the history of the Bombay Khojas, is thus eum- 
0 marieed by Sir Erskino Perry, who had not however so many facts 
before him, as your Lordship will have. “ However this may be, 
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the Khojahs are now settled principally amongst Hindu communities 
such as Cuteh, Kattiawar, and Bombay, which latter place probably, is 
theiT head-quarters. They constitute at this place, apparently about 
two thousand souIb, and their occupations, for the most part, are 
confined to the more subordinate departments of trade. Iudeed the 
caste never seems to have emerged from the obscurity which attends 
their present history, and the almost total ignorance of letters, of the 
principles of their religion, and of their own status, which they now 
evince, is probably the same as has always existed among them since 
they first embraced the precepts of Mahomed. Although they call 
themselves Mussulmans, they evidently know but little of their Prophet 
and of the Koran ; and their chief reverence at the present time is 
reserved for Aga Khan, a Persian nobleman well known m contem¬ 
poraneous Indian history, and whom they believe to be a descendant of 
the Ptr who converted them to Islam. ” 

Tho footnote to this passage states 

“ This is a mistake, I think ; from an instructive note I have seen 
by Lt -Col. Kawlmson, it appears that Agha Khan is a lineal descend¬ 
ant of the sixth Imam, and that a large section of Mussulmans believe 
this sixth Imain is again to appear on the earth It is probable that 
the Pir, who converted these Khojas, belonged to this Imamy sect of 
Pcfsia and hence the rev emice for Aga Khan which is shown by 
numbers in Persia, and which induced the late king to bestow on lum 
his daughter m nianiagc. The jieciiliar doctrine of the Ismatlies, as 
this section of Mahomcdans is called in Persia, is that they believe 
each successive Imam from All to Ismail was an incarnation of the 
Divine Essence, and further that the incarnation is hereditary in the 
direct male line ; hence Aga Khan is worshipped as a God by all 
true Ismailies, ” (“ Col. Rawlineon s Rep. to Gov. of India. ”) 

The last statement, my Lord, is not correct in the strict sense of 
the woid ; there is no worship, strictly speaking, the Aga ’9 followers 
only kissing his hand. So far as the evidence m that case goes, it is 
quite inconsistent with the devout and scrupulous Sunyism now at¬ 
tributed to the Khojas, lt appeared in that suit that the Khojas 
opposed to Aga Khan then intended to join the general body of the 
Mussulmans in Bombay, a most significant faot, as showing that they 
were not Sunis then ; and your Lordship will further recollect that 
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of the two opposing parties in the female succession case, the one 
winch wished to apply the Mohamcdan law in regard to the inherit¬ 
ance of Khoja women, was the Aga’s party, and not the other. It is 
undoubted that the Aga wished to apply the Moliamedan law which 
gives a right of succession to women, and that he desired to make the 
Khojas more just and liberal towards their females. It is one of the 
great glories of the religion of Mohamet that he did so much to raise 
the position of women among the idolators of the ancient world, and 
yet these people, the Plaintiffs, have the impudence to avow their 
wish to get rid of this obligation, and stick to tbe old Hindoo 
system, at the barne time claim to be orthodox Sums. 

The Khojahs in that suit were proved to have called themselves 
Sums to the Sums, and Shias to the Shias; now the Sums oanuot 
practice that reservation, but the Shias may, and it is remarkable 
that this is specially true of the Ismailis De Saucy in lus Preliminary 
Discourse to the History of the Religion of the Dt uzee says, the Istnaili 
Dais lepresented themselves as Shias to the Shias and Sunis to the 
Sums Sir Erskine Perry in his Oriental Cases (page 118 and 114) 
speaks thus of the religion of the Khojas :— 


“ But even to the blood of their saint they adhere by a frail tenure, 
foi it was proved, that when the grandmother of Agha Khan made her 
appeal ance m Bombay some years ago, and claimed tithes from the 
faithful, they repudiated their alhegance, commenced litigation m this 
Court and professed to the Kaxi of Bombay their intention to incor¬ 
porate themselves with the general body of Mussulman in the Island. 
To use the words of ono of themselves, they call themselves Shias to 
a Shia, and Sunniys to a Sunmy, and they probably neither know 
nor care anything as to the distinctive doctrines of either of these 
great divisions of the Mussulman world. They have, moreover, no 
translation of the Koran into their vernacular language, or into Gnzcrati, 
their language of business, which is remarkable when we recollect 
the long succession of pious Mussulman kings who reigned in Guzerat 
and in the countries in which the Kojahs have been located. Nor have 
they any scholars or men of learning among them, and not a Kojah could 
be quoted who was acquainted with Arabic or Persian, the two great 
languages of Mohamadan literature and theology, and the only religious 
work of which we heard as being current amongst them was one called 
the Das Avatar in the Sindhi character and Cutehi language,** 
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Now the name of the book here mentioned, is formed of two 
words Das Avtar (ten avatars or incarnations) and it is quite 
impossible (as I have before shown) that the Desatir put forward by 
Mr. Anstey can be the same. In the Dat Avtar, the Tenth and most 
sacred chapter is the iucai nation of God in the person of Ah—a 
horrible blasphemy to the Sonia, and which proves that the book is 
Shiite. This fact alone, is fatal to the case of the plaintiffs. And 
I say broadly, that so far as the general result of the evidence laid 
before Sir Erskine Perry goes, the history of the Khojas was and is 
quite inconsistent with their being Sums. 

I get a glimpse of the Khojas m Kutch in 1818, from a notice 
,by Captain Janies Macmtirdo, the Resident at An jar, at page 
232 of the second volume of the Bombay Literary Trantactions. In 
that memoir, the author ranks the Khojas among Mnhamadans, and 
says they considered themselves of Persian origin and venerated a 
living Pir in Persia. This of itself, shows the gloss falsehood of the 
suggestion in the bill, that Aga Khan set himself up as a Pir of the 
Khojas, for the first time, in 18>3l. The eudence of Captain 
Macmurdo is very important, for lie was on the s;>ot. He says : 

“ The Khoja is a Mohamadan cultivator The Khojas consider them¬ 
selves of Persian origin, and frequently make a pilgrimage to a spot 
eight days march to the north west ol the Ispahan, were they wor¬ 
ship a living Peer or saint to whom they pay an annual tax on their 
property.” 

Tuk Judge : The Pir referred to here, would be the Father of 
Aga Khan ? 

Mn. Howaud : The paper was read just about the time of the 
death of the Aga’s father. 

There is again a negative piece of evidence supplied by the census 
of the Bombay Mohamadans, for 1807-1808, and which is given in 
the 1st volume of the Transactions of the Bombay Literary Society. 

It is appended to tbe Preliminary Discourse by Sir J. Mackintosh. 

„ , realpatidar.com 

The table was prepared for bun by the Cazi of Bombay, Shaboodeen 
Mohuree, of course a strict Snni. It is a curiously immothodical 
classification. Under the first head, come, “ Kokunee and Mahratta 
Mussulmans ” who are set down at 18,502. Then comes the very 
small class of Mussulman water carriers, 129: next there are 
“ Butchers who kill goats only (from the ghats),” 321. Then we 
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have the number of Mussulmans m Col aba and Muhiui, and next come 
" nieu connected with establishments of prostitution, 200 ”; then 
“ prostitutes and females com ice tod ” with prostitution, 1,200 ; and lastly, 
41 Memun Mussulmans,* 3,659. The total of the Mussulman popula¬ 
tion of Bombay in the beginning of 1808 thus set forth amounted to 
20,234, of whom !),960 were males, and 10,324 females. Now your 
Lordship will observe the significance of the fact that the Memuns, 
who are Suuies, are placed m this list, but after the watcr-carriei s and 
those degraded creatures abuse profession is connected with 
prostitution. The Memuns are Hindoos who were some centuries 
emce converted to Mohamedanism. They being Sunis, are admitted 
into the list o f Moslems. The Borahs, who like the Memuns, are 
Moharaedauwed Hindoos, are not admitted into the list, obviously 
because they are not Sums but Slnas, and 1 say the inference is plain 
that if when this census was made there were any Khojas on the 
island—as we know in fact there were—they were not considered by 
the Cazec to be Mohamedaus at all, or any more than wore the Borahs. 
That there weic then Khojas on the island is quite clear from the fact 
that there is an entTy in the books of the Bombay Khoja Jamat (relat¬ 
ing to the PirJ under date of 1806-1807. 

As the Caisi did not consider the Bombay Khojas to be Mussulmans 
at all I need not lepeat that they could not have been Sums. This 
circumstance connects itself strongly with the statement of Sir Erskine 
Perry in his judgement in the Khoju female case, that in 1830, 
the Bombay Khojahs went to the Kazi and applied to be admitted 
among the Mohamedaus of the island. If they had been Sunis that 
of course could not have occurred. 


Ab to the Khojnh Musjid, which I admit was consecrated by the 

Cazee, I shall give evidence relating to the circumstance under which 

it was built by the Khojas in 1822 or 1823, and I shall be able to 

show, by tlie testimony of old persons, that before it was built, the 

Khojas had no common place of worship. They were reproached by 

*, ,, , , . . . ... rgarpatidar.com 

the orthodox Moharaedans on that account as ignorant, irreligious 

persons, and they then built a Musjid in deference to the prevailing 

sentiment and invited the Cazi to open it. but that did not make 

them, nor was it understood to make them, Sums. We brought it 

out on cross-examination, that in the inscription at the door of the 

Musjid which includes the Alute “ Pun j-tan,” there is no mention of' 
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the four Khalifa, the badge of Sunyisrn. I do not rely on that fact 
as in itself conclusive of the Shiism of the Khojas, but it certainly 
docs strengthen our case ; for it shows that Ah, Fatma and their 
two sons, arc regarded with special reverence and love by the Khojas, 
while no honour is paid to the personages who are invariably named 
after God and Mahomet, in the Suni inscriptions. l?o doubt the 
Funjtun is in some sense, as Mr. Anstey remarked, acknowledged by 
Suni and Shia, but specially by tbc latter, and Musjids over which 
it is inscribed, arc presumably Shia. In the same way althongh the 
blessod Virgin is venerated by Protestant and Homan Catholics alike, 
yet if we were to see her name appearing over the door of a church 
there would be a strong inference that it was a Roman Catholic place 
of worship. And the Court will remembci that when I asked one of 
the witnesses, whether he would not regard the Musjid as a Shia place 
of worship from the fact of the Punjtan being inscribed on it, ho 
candidly replied, Yes and that it certatnly would be an exception to 
find such inscription in a Suni Musjid. 

I now come to the important evidence afforded by the Khoja sacred 
books The Dasrater is mentioned under the barbarous spelling 
“ Dussowtar ” in the Bill of 1850 : It is referred to also in that of 
1862, the present Bill, as follows :— 

“ They ” (the Khojas) “ never had any learned men among them 
and had never any knowledge of the Koran, but had esteemed a book 
called the Dussowtar, which was invariably read over to Khojas who 
were on the point of death.” 

The Plaintiffs' counsel were manifestly embarrassed when a copy of 
the “ Dnsavtar ” was put into the hand of one of tlieir witnesses ; but, 
it is impossible for them to get out of the statement made in their own 
bill, that it is the Tenth Chapter of this book which is by the ancient 
custom of the tribe, read over dying Khojas. That fact alone, as will 
appear, demolishes the case of the Plaintiffs. The “ Dasavatar ” is also 
mentioned by Sir Erskine Perry, in his Judgement in the Khoja 
female case. realpatidar.com 

It is admitted by the reluctant witness AUaruckia Coorjee, to be 
an ancient book of the Khojas ; and it professes to be the work of 
Pir Sudroodeen, the apostle of the Khojas. It is most instructive 
to remark, that the anti-Aga party have now for s the first time at¬ 
tempted to repudiate the book. Their counsel, Mr. Anstey, who 
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drew the bill of 1862, doubtless never saw the “Dasavtar;” anti 
he knew nothing about its nature until I cross-exatoined his wit¬ 
nesses on the point. In his speech the learned counsel, made what 
I am bound to consider the extraordinary blunder (one that could 
never have been suggested to him by his clients) of suggesting that 
the book used by the Khojas and called “Dussowtar h in the Bill 
(which is nothing but an un scholarly way of writing “Dasavtar,” 
was the “Desatir,” a curious history of the pre-Zoroaatian Persians, 
a book which I shall have occasion to speak of presently, but which 
has no more to do with the Dasavtar of the Khojas, than Homer*e 
Iliad. If it was not an extraordinary blunder it was an attempt to 
withdraw the Court's attention from a document which alone is 
fatal to the case of his clients. I was really amazed when I heard 
one of my learned friends suggest that the statement in the bill 
relative to the use of the “Dasavtar” among the Khojahs was admitted 
through a clerical error ! 

The “ Dasavtar ” is a book in the peculiar Klioja dialect and 
character professing to be written by Suddroodcen, containing 
the nine incarnations of Vishnu as believed by the Hindus and 
adding a tenth chapter, wherein God is said to have become 
incarnate in Ah. Such a book, as the plaintiffs' witnesses told us, 
could not possibly be used by a Sum. Mr. Anstey, our great Suni 
doctor and authority, loudly denounced the blasphemy of the 
doctrine of Ali’s incarnation His witnesses called it a Hindoo book, 
but it is only Hindoo as the Bible is Jewish, It is composite—leading 
from Hindooism to Mohamadanism. The internal evidence is 
absolutely irresistible, it is impossible to admit the theory of a for¬ 
gery ; nor indeed is such a theory suggested on behalf of the plaintiffs. 
The plaintiffs have discovered since the filing of the bill of 1862, 
that they must repudiate it, or give up all title to be considered 
Sunis. It is in fact, precisely such a book as an Ismaili Dai would 
write to Ms Hindoo converts. The author must have been a Shia, 
for the divine honours rendered to Ali, are a badge of the most ex¬ 
alted Sbiasm. It also agrees with the peculiar {character of Ismaili 
proselytism. De Sact/'s Mahomedan authorities aay that the Is maili 
Dais were to attack every novice upon his own ground whether as 
Magian, Jew, Christian, or Suni or Shia. 

The Judge i Your proposition is, that such a work as this Khoja 
10 
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4 

book never could have been composed by a Suni, although it might 
have been written by a Shia ? 

Me. Howabd: Yes, my Lord, and I go further. I say it bears 

strong marks of having been written by an Ismaili Dai for, the use 

of Hindoo converts, agreeing as it does precisely with the mode of 
teaching by the Dais described in De Saey. No one pretends to tell 
us how old the “Dussavtar” of the Khojas is, but it is admitted to be 
an old book, and (until this hearing) that it was always the sacred 
book of the caste. And I say it is perfectly impossible to get rid of 
the evsdence which it affords as to the prevailing religious ideas of 

the Khojas. You will recollect that all the Moolas said that a book 

which contained the incarnation of Ali would be horribly blasphemous. 

It seems to me impossible for the plaintiffs to remove the inference, 
that the Khojas who always used the book could not be Sums. 

Then there is the Sokrea or Hundred Ceremonies a book m other 
respects colourless, but which gives All the title of Mould, that is, 

“master.” It is clear this must be an Aliite book, although the at¬ 
tempt was made by the plaintiffs’ counsel to put it forward as a safe 
Khoja document. The Suni Moolla, Rnssool, said he had never heard 
of it. Then there are the collections called Ginane from the Sankrit 
word dnyan meaning "knowledge” just the sort of name that a tribe 
of Hindoos would give to a religious book upon the occasion of their 
conversion to Mohamedanism, i. as they would consider it, the 
obtaining of better knowledge. A still more special document is the 
Duwa, an old Khoja prayer used in the Jamat Khana, and which 
contains the genealogy of Murtiza Ali and thence down to Aga Khan 
which is a roll of fifty names. We can understand by our own ex¬ 
perience in the matter of religious catechisms, that every one would 
not take the trouble to learn and retain by rote, this lengthy pedigree, 
but I have heard some of the Khojas repeat tlie whole of the names 
with great ease and fluency. The prayer from its very nature is such as 
would be used only by Ahites of the most distinct character. This Moula 
ha JCulm (one of the Ginans) or “Word of the Master” (Ali) must atidar.com 
taken to be a genuine Khoja book from the evidence we have heard. It 
was printed some years ago by Allarukia Coorjee, the witness who said 
the Khojas were Sunig, and yet there is a passage in it to this effect:— 

“ Know that God is one. After the prophet, know that Ali comes t 
next; Moula Al 1 is in place of the prophet.” 
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The Judge : Well that is manifestly Shia. 

Mb. Howard : Yes ; in this collection of Ginans there are pas¬ 
sages which would be considered highly blasphemous by Sunis. Ali 
is glorified in an extreme manner, and there is one crucial phrase of 
which I will find the reference; “ the false Suni dogs do weep.” 
All these circumstances of their sacred books point in an unmistak¬ 
able manner to the Imamic and Aliitc tendencies of the Khojas, and 
disclose tenets and practices which would be looked upon as deeply 
improper by the Sunis. This, the plaintiffs and their witnesses 
are well aware of. To recur for one moment to the Punjtun inscrib¬ 
ed in the Khoja MuBjid. Your Lordship will recollect that when 
the Moola Russool was asked whether he had not observed the 
inscription, he answered evasively, yes he had and that it contained 
the name of God and “ some other person ” The witness evidently 
was aware that it would damage his case to admit that the other 
personfi were All, Fatma, Hnssan and Hoosain. 

The Judge: You put it that the books you refer to, have long 
been in use in the caste, and that they were not written by Sunis ? 

Mr. Howard : Yes, my Lord, and I attribute genuine historical 
value to the evidence afforded by these books, for it is clear that at 
any rate they were not written by any person now alive. 

The Judge: If you can prove that this prayer, containing tlie 
genealogy of Aga Khan down to Ali, has been long used among the 
Khojas, that will be a very important piece of evidence. 

Mb Howard : We shall produce such evidence and I believe 
it will be conclusive. I have now shown by evidence that could not 
be tampered with, that the Khojas were, before the commencement 
of these caste quarrels, a non-Suni sect; and I should now proceed 
to another branch of the subject, namely, their connection with their 
Pir, which will complete my argument. In the first place yoqr 
Lordship will remember that some importance was attached by my 
learned friends to the statement, made by one of their witnesses 
that “ the Shias have no Saints j” but I will dispose of that statement 
in a very speedy manner by a reference to the VIII. Vol. of Chand- 
ing't Tavdt in Persia, where a score of Shia saints are mentioned at 
page 418. 

The Judge : You need not trouble yourself on that point; I 
do not think it is necessary to go into it, the Shias no doubt have* 
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Mints, bat it is very important to show what the relations have 
been between the Khojas and the Aga. 

Mr. Howard : It is not disputed that Aga Khan is the living re- ^ 
presentative of a Syud family established in Persia.' He traces his 
descent of forty-six generations, through the later chiefs of Alamut, 
through the Fatimitc Khalifs of Egypt, to Ismail the son of Jaffier 
Sadik the sixth Imam, and so back to All, the cousin and son-in-law 
of the Apostle of God. That is indeed a splendid, pedigree, but one 
which I am not going to prove ; it is quite sufficient for me that it is 
taken to be true in the- mam by the other side, who admit the Aga 
to be a Syud, that fc a descendant of All. The late Shah of Persia 
must have considered the pedigree true, or he would not have given 
his daughter and a government to the Aga when he was a youth. In 
the genealogy, the 20th and 21st names aro those of Sha Nizar and 
Sha Islam Sha, who arc mentioned in the sacred books of the Khojas. 

In the Bill of 1830 the Aga was named Pirzada, that is “the son of 
a saint.” He is an hereditary Imam by a long doscent,—not a recent 
pretender, and it was a gratuitous insult to him, for my learned fnends 
to describe him as an impostor or a false prophet. This court cannot 
properly form or express an opinion as to whether the belief of his 
followers in his pretensions is just or not; it exists, and that is 
sufficient. Aga Khan holds his position in virtue of a sort of spostolio 
succession. He is a spiritual chief but lie does not pretend to work 
miracles, and he is not worshipped The passage read by Mr. Scoble 
from a recently published work, Watson a History of Persia, cor- 
reotly relates the story of Aga Khan’s father’s murder; but it is 
told with somewhat more detail in the Nasi Khut TawarikA , where 
the Aga’s father and grandfather are mentioned as Imams of the 
Ismaih sect. This work is a printed book in Persian and the pas¬ 
sage I refer to is in the second chapter of the 1st Volume. (Passage 
read.) 

Now this extract shows that Aga Khan’s father was an hereditary 
Imam of the Ismaili sect with the assent and respectful recognition 111 
erf Futteh All Shah, the Zendia Shah of Persia, who came to the 
throne in A. H. 1212. 

Ths Judge : The Zendiahs held ont against the authority, of the 
present Persian dynasty, the Kajars, a dynasty founded in 1787 or 
-thereabouts ? 
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Mr. Howard: The Zendia only held out in the Sooth. The 
passage also relates that the Ismailies of Hindustan and Turkietan 
used to pay their Imam Zacat, or religious dues and that whenever 
they were unable to remit the money so collected, they used to throw 
it into the sea, (I have heard the figure employed, of extravagant 
people, that they "throw their money into the sea," but I never before 
heard of the thing being literally done,) 

The Judge : Oh I believe the same thing is practised in Bombay 
now though the money is not lost in the sea intentionally. (Laugh¬ 
ter.) The place referred to in the account you have read, Hoorn, 
where there is the Mosque of Fatima, has been the burial place of 
the monarchs of Persia for some centuries, and it is the burial plaoe 
of the kings of the present Hajar dynasty, 

Mr. Howard : The passage shows that Aga Khan was recog¬ 
nised by the Jsmailis of Hindustan (who are they but the Khojas?) 
as an hereditary religious chief. (The learned counsel then read 
a translation of a passage in the Nasi-Khut Tawarikh which nar¬ 
rated the marriage of Aga Khan with the 23rd daughter of the 
Shah of Persia, and his unsuccessful rebellion against a subsequent 
Shah,) After the Aga's defeat we find him iu Scind, and then in 
1845, we hare him arriving in Bombay. 

To go back, a little, I may say that the account books of the 
Khojas show that the caste cent money to the Imam (the Aga’s 
Father or Grandfather) in Persia in 1775 and in other years of 
the last century. Now your Lordship may remember that the wit¬ 
ness Russool said a Suni could not pay Zacat to a Shia; so that 
in paying the tribute to Aga Khan, they were doing that which no 
Sunis would have dose, 


Tub Jddoe : 1 think it is clear no Sunis would act in such a way, 
and that these facts are all of them important as showing that money 
in the way of Zacat was sent by the Khojas of Bombay and other 
places to the Pir Salamit. 


I think it will be well for you to defer the rest of your argument 

, realpatidar.com 

till Monday. 


The Coart then rose. 

On the reassembling of the Court on Monday— 

Mr. Howard said; I wish to add a few words, my Lord, to that 
part of my argument which had reference to the Ismailes* The 
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learned author of the Dahistan writing in the year 1618 speaks of 
the lsmailies in each a way as makes it clear that he regarded them 
as a religious body at least as respectable as any other. It was said 
by Mr. Austey that the lsmailies were considered as outcasts, even 
by the Shias, but that is demonstrably inoorrect. At page 397 of 
the second volume of the Dab is /an, there ib this passage— 

“ Information was received from Mir Amir who was a governor 
of the Nav&hi “district*' of the town SheKtmab, that the Ism&i* 
liah are a tribe among the Shias, and their creed is ascribed to the 
Lord Imam Ismail, the son of the Lord Imam Jafer Sadik and this 
sect believe this Lord an Imam. 

One of the Ismaihah divines mentioned in the Dabistan is found 
at Mooltan, which in those days was almost a frontier town of Persia, 
and in Charditfg Travels, it is Baid there was a great car a v a- 
noserai at Shiras devoted to the Mooltanese pilgrims; the passage 
is at page 418 of the VIII. Vol. of the Voyages de Char pin, and is as 
follow :— 

“Lea bouts se rendent l'nn & la place qui est aa-devant de tamai- 
■o due gouverneur, 1’aatre bu caravanserai dee Multani, qui sont les 
Indie ns ainsi nommes de Multan, gaande ville des lodes, sur les 
frontidres de la Perse, du cote du nerd; lea deux autres en d’autres 
endroits.” 

Therefore any argument for Pir Suddroodeen’s having been a 
Suni, founded on the fact that he was buried at Mooltan (now a Sun* 
place) comes to nothing. There is nothing more probable* than 
that in those times, he an Ismaili Dai, would pass through Mooltan 
on his way between India and Persia. 

Again as to the Ismailiah, at page 419 of the second volnme of the 
Dabistan it is said: “A great number of learned men are followers 
of the Ismailiah, such was Amir Js&'s &r Kkusro from among all learned 
poets the contemporary of Ismail, surnamed Montasser “the victo¬ 
rious." ’ Amir N4’s er was bom in the year of Hejira 359 (A.D. 969). 
When he arrived at the age of discernment and rectitude, he heard 
the voice of Huasen teaching the morals of the lsmailiahs, in the time 
of the Khalifut of the legitimate Imam Montaser; he hastened from, 
Khoraasan to Egypt where he dwelt seven years: every year he 
made a pilgrimage to Mecca, and returned from thence; he was ex¬ 
ceedingly devoted to the praotice of the law.” 


atidar.com 
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At page 423 of the same volume the author says: “The 
Imam* apf the Western Ismailiah were all zealoue in the practice 
of exterior worship, and an account of them is published in the 
historical books. The Ismailiah of Iran are celebrated with the 
Istnailiah of Kohistan and Rudbar. The first of the former was 
Hussan son of Sabah. As the account of him in the histories 
has been traced with the pen of partiality, therefore I shall en¬ 
deavour to make a statement such as obtains credit amoug the 
Ismailiah concerning him.” This shows, my Lord, that the ordi¬ 
nary account of Hasson and his followers was disputed by the 
Ismailiah themselves and apparently the writer of the Dahi»tan t 
shows that he is impartial by adverting to the fact. (With regard 
to the missionaries of Hassan Saba, Mr. Anstey said that the word 
Dd Si meant a Governor, but that I venture to say is a mere mistake. 
It is not like *‘dey,” Shemitic, at all, but an Aryan (Persian) 
word signifying a “caller” or “teacher,” These missionaries were 
not only stationed at Alamut bat from thence were sent forth to other 
places, whilst the chief of the sect devoted himself to the work of 
government.) At page 429, we come to the charges which history 
records against the "Assassins”:— 


"At that time the Fedayis, in order to destroy the learned men and 
theologians who entertained a hatred towards the chosen Ismailiah, 
and reviled their creed, were dispersed on all sides, and they brought 
a great number of this class beneath the blows of tbeir swords and 
poinards: on which account the learned men and the theologians of 
the adversaries were /tightened.” The author speaks of these assas¬ 
sinations quite coolly, aud of course among Mahomedans the killing 
of people for the sake of religion, provided always that the murderer 
is an orthodox Moslem is considered very proper. In proof of this 
I would refer to Muirs Life of Mahomed where the author refers to 
the practice of religious murder as having been expressly sanctioned 
by the prophet. At page 131 of the 3rd volume he thus speaks of 
assassination 


realpatidar.com 


“ The first blood shed at Madina with the countenance of Mahomet, 
was that of a woman. Asms, daughter of Marwan, belonged to the 
Bani Awt, and to a family which had thrown off their ancestral faith. 
She made no secret of her dislike to Islam; and being a poetess, com¬ 
posed some couplets, after the battle of Badr, on the folly of her 
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fellow'citiztiu in receiving and trusting one who had slain the chief 
men amongst his own people. The verses spread from month to 
mouth (for such was one of the few means possessed by the Arabs of 
giving expression to public opinion) and at last reached the ears of 
the Mussulmans, They were offended, and Omeif, a blind man of the 
same tribe* towed that he would kill the author. It Was but a few 
days after this return of Mahomet fromBadr, that this man in tbedead 
ot night crept into the apartment where, surrounded by the little ones, 
Asms lay asleep, Feeling stealthily with his hand he removed her 
infant from her breast and plunged his sword with such force into her 
bosom, that it passed through her back. Next morning being present 
in the mosque at prayers, Mahomet who seems to have been aware 
of the bloody design, said to Otneir; “ftsst thou slain the daughter 
of Mar war?" "Yes,’* he answered, '‘but tell me now is there any 
cause of apprehension for what 1 have done?*’ “None whatever,’* 
said Mahoment, “two goats will not knock their heads together for it. 
Then turning to the people assembled in the mosque, he said : "If 
ye desire to see a man that hath assisted the Lord and his prophet 
look ye here 1” 


In the notes to this passage it is said t '• Couplets if happily com* 
posed, on any topic of general interest, spread abroad like wild fire, 
They performed the part of the press in our days* by giving expres- 
sion to public opinion, and on critical occasions often played an im¬ 
portant part in forming it. Mahomet greatly dreaded the satires of 
his enemies, and not unfrequently employed poets for a similar pur¬ 
pose on hia own side, 

Hishami says that Mahomet being vexed by Asma’s verses said 
publicly u who will rid me of thiB woman which speech, overheard 
by Omeir, led to the assassination/* 


This shows* my Lord* that Mahomed formally approved of assas¬ 
sination for religious purposes. 

Assassination for religious objects among Mohammedans and the 

. , „ ° , * , , , ° , , . , , .-eaTpatidar.com 

SbemitiC races generally, was deemed nght and lawful, and waa in nu 

Wise regarded with the horror with which we in modern times view 
any kind of assassination. But can we Christians forget* that the 
man claiming to be the head of the Christian church, the Pope of 
Borne, highly approved of the massacre of St, Bartholomew, which 
exceeded any thing recorded of the Ismaill Fedayis. Catholics and 
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Protestants equally, at the present day regard that atrocity with feel¬ 
ings of reprobation. No Scotch Presbyterian would now defend the 
assassination of Archbishop Sharp, but as I have said, the idea that 
murder committed for religious purposes is a crime, is purely modern. 

When the Court rose on Saturday, I was engaged m describing 
the connection between the Khojas of Bombay and their Pir, and I 
read some extracts to your Lordship, which identified Aga Khan’s 
father and grandfather equally with himself as the successive Pirs 
of the sect, and Imams of the Ismaihah I now desire to call your 
Lordshp's attention to the fact, that the books of the Bombay 
Jamat, show that in 1806 and 1807, the Khojas of this island sent 
tribute to the Pir Salamat This was the Aga’s father. In 1816, the 
Aga succeeded to the office and the books of the Jamat show how eagerly 
he was acknowledged. The first document I shall now proceed to read, 
is a letter—which with others will of course be tendered m evidence— 
written in Persian. The date answers to the 23rd May 1792. It was 
written' by Shah Khahlullah (the Aga’s Father) to the Jamat of 
“ Dervishes,” or devotees at Bhownagar. and in it he says he has 
been so fortunate as to have taken las seat on the throne of the Pirs. 
He also asks them to he faithful 11 as usual ” in sending money to him, 
as their Pir and to remit to him to the care of the Jamut at Muscat. 
The next lettler is dated July 1794, the precise day does not 
appear. It is from the Shall Khahlullah, and addressed to the 
sincere and faithful Dervishes residing m Scinde, Kutch, Surat, 
Bombay, Mahim, Bhownuggur, and other places. In the letter 
he directs the Jamats that they should send him a fixed stipend 
at the end of every mouth, as all of them are faithful, and well 
wishers of their Sircar—“ Sircar Sahebi ” being the title of 
the Pir and the name m which the accounts between him and the 
Jamats are kept. (And here I may mention, my Lord, that the title 
of Imam ib a secular as well as a religious title, and in some measure 
equivalent to a royal title. But practically, it is not understood &9 
implying a claim to the regal office, any more than the title of “ King 
of France ” assumed by the kings of England, up to the reign of 
George the III. Shah Abbas, however, said he would have all the self- 
styled Imams swept off the face of the earth.) The next letter is dated 
the 27th December 1820 ; this is from Aga Khan and is addressed to 
the Khoja Jamats of Scinde, Bombay, Kutch, Surat and other places. 

II 
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It states that the Kamana will deliver to the Jamats the letter 
of the Sircar and inform them respecting the one-tenth grants, that 
were asked in aid of the Sircar’s mamaue gifts to the King of Kings 
(the Shah of Persia). He also says that the dues hitherto paid, have 
not been sufficient or equal to the proper amount. Now from this, 
it is quite clear, my Lord, that there was some fixed amount payable 
by the Jamat to the Pir, that it was clearly understood, and that 
properly, the dues were to be paid at the end of three months. 

Another letter from the Aga is dated March 3824, in which one-fifth 
16 asked for In a letter dated November or December 1825, the Aga 
refers to the existence of the regular accounts kept between himself 
and the Jamats and appoints persons to go and adjust such accounts. 
A letter of October 1825 shows, there was a well understood system 
of tribute and account practiced by all the Khoja Jamats, for, speaking 
of certain places, the Aga says, the Jamat. have transgressed his rights and 
he “ will not allow it,” and ho evidently treats the whole matter quite 
as one of business. And yet tins is the Pir who, the plaintiffs pre¬ 
tend, did not set himself up until 1831 ' 

And now my Lord, I piocccd to speak of the Duftars or account- 
books of the Khojas These books have been in the custody of 
the Master in Equity, since the iormer suit One of them is a 
(luzeiati aecaount book of the Bombay Jamat, containing the cash 
account for 180(5-7 At page 13, under date of 10th January 

1807 there is an account with the Shri Sircar Salubi (t.e, the Aga). 
Then there is a credit to the Tanna Jamat, of Rs 325, sent to 
the Bombay Jamat for ti an amission to the Aga as Pir In the 
same book, for the same year there is a credit to the Mahun Jamat 
of Rs. 1,300 received for transmission to the Pir, and the payment of 
this sum to the Bombay Jamat, appears in the account book of the 
Mahun Jamat The same book of the Bombay Jamat contains 
a credit for Rs 4G-4-0 received for payment to the Sircar, from 
the friends of a deceased person in Muscat. Then oi\ the 9th April 
1807, there is a sum debited to the “ Durkhana,” which iB explained 
as meaning the residence of the Pir. Tins item was for money ex¬ 
pended on goods bought for the Pir and sent to his residence, and 
thus it seems they credit the Pir with all money received on his 
account, and debit him with the goods bought with part of such 
funds. The Bomba} Jamat appears to have received the dues from 
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certain other ,T innate up-country ami uncounted to the Aga lor the 
gross receipts 

The Jcdor It appears natural that there should have been such 
an arrangement, thi*. being tins great sea port I suppose the goods 
and money were sent hence, by way of the Persian Gulf ? 

Mr Howard No doubt There arc other entries of the hind, my 
Lord, but I Only think it necessary to mention a few id them. In the 
account book of the Bombay Jaumt for IN 18, then* i*> an entry, every 
word of which i« important, Iterative your Lordship will remember 
that it was about this time that Aga Khan Mice ceded to the Mnsnud- 
Here the Aga is spoken of as tin* only true “ Gum ” (religious teach¬ 
er of Hindoos). 1 say that it i« subject to the strongest comment 
that people should now come befoie the Court and assett, in the face of 
such evidence as we have here, that the Khojas merely treated Aga 
Khan as a noblcmau and lelative of the Shall of Persia, uiui that it was 
not till the year 1880, that he set hitnscll up as Pir. Some, at least, 
of the persons who instruct ray learned triends, m particular, the more 
elderly of them, must know perfectly well that the statement they 
make is entirely false ami without foundation I n another entry the 
Pit Salanmt is credited with Rupees 90, pait of the money received on 
account of people admitted to the Khoja caste, at Zanzibar, and for 
the administration to them of the dust oi Keibclu. In an entry in 
the account book of the Bombay Jsmiat for 1820, it is stated that a 
son having been born to bhah (or Pir) Uoosatn Ah (Aga Khan) 
a present in monov was given to the person (Fakir Noor Ma¬ 
homed Kasumr) who brought the good news from Persia, 

(Having read all the correspondence and the eutnes referred to, 
together with further entries of monies sent to Aga Khan as the Pir» 
Mr Howard went on to say) The payments go on till September 
1826, when there is a pause, and this enables us to understand 
the reason for Aga Khan's sending Ins messenger to collect his 
dues in the year 1828-29. In 1829 the first bill was filed 
in his name, but as he says, without his authority Now 
with what consceince can the relatois allege, as they do 
in the bill, that Aga Khan fiist set himself up as the Pir of the 
Khojas in 1881? I repeat that allegation must have been faleje, to 
their own knowledge. They make no suggestion to explain how the 
Aga obtained his influence with the K hojas, and the mere excuse that 
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lie was a nobleman and a Synd, is quite insufficient to account for the 
fact, which is patent in the books of the Jamats which 1 am now read¬ 
ing from, that for many years the Khojas were in the habit of sending 
a Jholee (purse or bag) by Rais, or envoys, to the Pir Salumut at fhe 
“ Durkhana ; ” which custom is proved to have been established for 
some time by the fact that m the letter he claims his “ usual ” dues. 
In the book for 1826, there is an account of certain goods sent to the 
Aga, and the Jamat is here called the “ Jamat of the Pir Sahib.” 
Then in the cash book for 1881, there is an account opened in the 
name of Sha Hussein All (Aga Khan). From 1881 there is an in¬ 
terval in the accounts with the Aga, of about four years In one 
book there is an entry relating to Rs. 48 overpaid to the Aga, 
and at all events that shows that the Jamat were free agents and ex¬ 
ercised the right of examining and correcting the accounts with their 
Pir There are many other entries similar to those I have already- 
read, but I do not know whethei the Court requires me to go into 
them 1 

The Judge ■ Bo I understand you to say that from this time, until 
recently, no entries appear of the transactions between the Bombay 
Khojas and the Aga 

Mr Howard* Yes, my Lord, there are no entries from 1835 or 
1836 until a comparatively recent period, but large sums were still 
sent to the Durkhana . the money was paid as a cess The cash was 
handed over by the Jamat to the Agents of the Aga. (Mr. Howard 
then read some more items m the account) 

The Judge : In the face of all this evidence, it appears very diffi¬ 
cult to contend that no payments have been made to the Aga as the 
religious Pir of the Khojas 

Mr. Howard : Undoubtedly, my Lord, I cannot see how my 
learned friends can get out of their difficulty. 

The Judge : Who are these Momens spoken of? 

Mr. Howard ; They are a sect of Guzerati Hindus partially con¬ 
verted to Islam 

The Judge • Who and what are they ? 

Mr> Howard ; They are a bumble community of shoemakers 
or cobblers, not Khojas, but adherents of Aga Khan. 

.The Judge ,* Is theirs an hereditary trade ? 

Mr. Howard : Yes, my Lord, and you will remember these people 
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are mentioned in the qinans as haying “ attained salvation ” They 
realpatiaar.com * 

are very poor people. I am told it is wholly untrue, as has been 

alleged, that they were first admitted to the Jamat by Aga Khan. They 
were always admitted there. In the accounts of the Jamat there is 
an entry stating that half a rupee was received in copper money from 


M omens 

The Judge : This appears like the contribution of Peter’s Pence. 

Mr. Howard * It does 

The Judge ■ Does it appear where the money from the Moroens 
was collected 1 

Mr. Howard • I am told these people are dispersed and that they 
are not found in Bombay alone. There are several entnes in the ac¬ 
counts, of contributions in very small sums from the Momens, and I 
think that is important as strengthening my argument It shows the 
diffusion of the Aga’s claims. 

The Judge The force of your argument does not rest merely 
upon the amount of the contributions thus made to Aga Khan, but 
upon the fact of such payments being made 9 

Mr. Howard Yes, among the accounts there is an item showing 
that a sum of money was paid to Aga Khan for a divorce obtained 
among the Momens, In turning over these accounts, I find something 
of importance in almost every page. Here is one entry proving that 
on the 17th June 1852, rupees 26 were paid to the Aga’s son for 
attending at the marriage of some Khojas. 

The Judge Do not pass over anything material. 

Mr. Howard ; I am much obliged to your Lordship, but 1 fear I 
have already trespassed much upon the time of the Court, 

The Judge But this point is very important, especially with re¬ 
gard to the earlier entries in the books, because the case against Aga 
Khan is that he has exercised authority, and set up claims which he 
had no right to. That allegation is clearly done away with if these 
entries are genuine and correct, for they show that the custom of giving 
money to the Aga as the Pir of the Khojas has existed for a great 
many years, although on the other side it is attempted to be shown 
that it was only at a comparatively recent period he claimed to be 
Pir. It seems to me that the earlier dates in the accounts are the 
most important. 

Mb. Howard • There are entries in the account books of the Bom.- 
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bay Jamat tor 1835-30 and 1837 to which 1 will call \our Lordship's 
attention, for they show that three properties, situated m Bombay, one 
in Duncan road belonging to the Sirkar Sahebi were bought by the 
Jamat and the proceeds banded over to Mobamed Kureetn, the Aga’s 
agent, for transmission to the Aga. These entries appear m the 
books as regular commercial transactions ; it is evident the Jamat 
considered that the properties belonged to the Aga, and that there¬ 
fore they sent tiie price to hun at the Dnrkhnna by his agent Now 
these are extremely important transactions, as they show clearly the 
relations existing between the Jamat. and Aga Khan ; and from the 
oral evidence we shall produce, your Lordship will find that this land¬ 
ed property had been bought out of funds belonging to the Sircar, 
and of courses if that is proved the Court will hold that the property 
belonged to him just as much as if it had been bought by him person* 
ally. The transactions are perfectly open and businesslike as they 
appear in the account hooks of the Jamat who do not there 
pretend to hold such property as against the Aga. The office)s 
of the caste—and I call them so, because there is no attempt to show 
that they have been put out of their offices —will prove that all the 
caste property in dispute claimed by Aga Khan properly belongs to 
him, as having been bought out of the religious contributions made to 
him by members of the Khojas and Momeu sects. 

The Judge : There is very great absence of pi oof upon the part 
of the reUtors and plaintiffs with regard to the purposes for which 
this property was purchased. I confess that the casb of the plaintiffs 
on that point was very wenk indeed. 

Mr. Howard Of the “ Dussoon” one-tenth was payable to the 
<f Sha Salamut,” the Aga himself, and two and a half per cent, to the 
“ Pir,” the title appropriated to his heir apparent. There were fees 
payable on the marriage of Kojahs, and if they were not paid the 
ceremonies were stopped. Our witnesses will tell your Lordship they 
never would have made the offermgs,except on the understanding that 
they would go to the Fir. Tbeseparaoiontn the caste commenced 
the time when the A ga demanded his dues in 1829. The opposition 
party has always been small and vigorous: they comprised at first 
twelve persons, called popularly in the caste, the barbhaya (twelve 
brothers). They commenced to ally themselves to the Soonies as a 
party manoeuvre, just as the Federate in America made use of abolition 
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ns a military measure against the south ; and ss the Portuguese in 
Bombay attached themselves to the jurisdiction of Rome or Goa, ac¬ 
cording to the exigencies of the moment—or—to use another illustra¬ 
tion—ns the Prince of Wales afterwards George IV , one day when 
he was a little boy, and something had put him out of temper called 
one “Wilkes and liberty" at his father’s door. This is the real and 
lecent origin of Sunyism among ihe Kojahs. Up to the time I am 
speaking of, the Khojas had been accustomed to employ the sacred 
dust of Kerbela in their devotions. The opposition began to abandon 
this practice and at this time they seceded to a new Jnmat Khanaand 
were excommnnicated in accordance with the directions of the Pur. 
Five veais later came the submission of the opposition, and a very 
important piece of business was tran«acted betweeu the Jamat and 
Aga Khan—l mean in reference to the purchase of the landed pro¬ 
perties in Bombay out of the offerings credited to the Pir Salamut. 
As I have already shown, these were bought in, by the Jamat, and the 
proceeds remitted to the Aga in Persia, lleturmng to the correspon¬ 
dence which I have rend, I may no doubt take it, that your Lordship 
will remember the letter addressed by the Plantiffs party to the Jamat 
at Bhowuuggur I now propose to put in the answer sent to that 
letter, the existence of which my friends say they know nothing about. 

The Judgk ■ What is the date of the letter ? 

Mb. Howard* The date of the Bombay letter is 2nd January 
1862, and before rending the answer, I will refresh your Lordship’s 
memory on some points. The Bombay letter is addressed to the people 
of tihooj, and in it, the Plaintiffs say that they have aschool at which 
children can be taught free of charge, at the Musjid built by the re¬ 
lators party. (Mr, Howard read the letter and added) I shall prove 
that the Plaintiffs have not dared to pat up any Suni inscription 
in their new Musjid, They mention Aga Khan in this letter in 
precisely the same way that the Parliament party at first talked 
about Charles the 1st—re-pectfully of Ins person but condemning his 
measures. It would be just as ridiculous for the Plaintiffs’ party to 
say that when they wrote this letter, they did not reoognise Aga 
Khan as the Pir of the caste, as for the Parliament party to say they 
did not recognise Charles the 1st as King of England at the time 
when the quarrels began between them and the King. In stating 
their objections to the Aga’s policy in this letter, the Plaintifft do 
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nob say that he is an imposter, 4r that they are Sums and do 
not choose to follow him; I'ut they actually mention him by 
inference as the Pir [“ any other Pir ’*] wherein they admit the very 
foundation of our c*se. They talk about it being a matter of faith 
and state that Ali founded the true religion ! So it seems they did 
not know what the orthodox Snni Mohamad an faith was then. It is 
since 1862 they hare learned their catechism and to relegate Murtiza 
Ali to a humbler rank* They say they do not think it right to put 
their signatures to the declaration issued by Aga Khan, adding, 
however, that should all the other Jamats think their conduct 
improper it might be discontinued' Now it is certain that Sunis 
could not possibly write such a letter as this. We have here the 
timid language of persons who feel that they have taken a dangerous 
step, the issue of which is doubtful. They therefore write to the 
Jamat at Bbownuggar asking them what they think of the stepa 
taken by them (the Plaintiff*); they say too, that the Bhownuggur 
Jamat should not carry on matters as the Bombay Jamat (t. e., the 
Aga’s or true Jamat, as we say) did, but should receive back into it 
penona who had left it. Now I do not understand how persons can 
write a letter containing such a declaration and ask their counsel to put 
it before the Court. They ask, too, that the persons on the other side, 
whom they here admit to be the Bombay Jamat, may not be allowed 
the use of the caste property. 

Thf Judge : I do not see how there can be two Jamats in Bom¬ 
bay unless the caBte is split up. 

Mr. Howard : The worship of the two parties cannot be carried 
on in the same building—although in Germany one may see, as I have 
at Heidelberg, a Protestant and a Roman Catholic congregation, wor¬ 
shipping in the same church. But we could not expect the same 
thing to occur here. The case of the Plaintiffs is, that the defendants 
are heretics, that therefore they ought not to be allowed to enter ou 
the caste property, and that being so, I submit the Plaintiff's cannot 
now be allowed to withdraw from that position and say “oh 
well, the court says we have made an unfounded claim to an exclusive 
property we will now abandon it, and accept part instead of the whole 
of the caste property.’ 1 1 say your Lordship will not allow that change 
of front and that you will not amend the prayer of the Bill to the 
detriment of my clients. 
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Tub Judge : Unless I sec it is proved that the Khojas were 
Sunis and not Shias, I must leave the whole matter to the Jamat. 
And assuming that there is a failure of proof of what appears to be 
the necessary foundation of the Plaintiffs’ case, at least so far as 
regards the 5th paragraph of the prayer, I do not see how, in the 
absence of the necessary evidence, the Court can do what it is asked 
to do in that paragraph. 

Mr. Howard : I will now read the letter from the Bhooj Jamat 
in answer to the communication sent by the Plaintiffs. (Mr. Howard 
read the letter in which the Bhooj Jamat said, “ We are upon the 
right side, hut should his Lordship Aga Khan ask for the signatures, 
we are ready to give them, 1,000 times a day. Whatever order comes 
from him we are bound to obey.”) 

The Judge i Well, that is a very decided letter; at any rate, there 
can be no mistake about that. 

Mr. Howard; Yes, and it shows how strong the feeling of 
respect for the Aga was among the Khojas unconnected with Bombay. 

The Judge s Is Bhooj the original country of the Khojas 1 

Mr. Howard ; Yes, Mr. Anstey himself said so in his opening 
speech, and if your Lordship recollects, Allarukta Coorjee confirmed 
the statement. 

The Judge: About what time was it when Pir Mohamed Sha, 
referred to m this letter, “ attained Paradise” ? 

Mr. Howard: He was bnned in the Dnrga about 30 years ago. 
With reference to the attempt made to put Aga Khan in the witness 
box, that was meant, And would, m fact, hAve been, a very great out¬ 
rage to bis feelings ; and we know from the attitude of the Plaintiffs 
in this suit, and particularly from the speech of Mr. Aostey, what 
sort of forbearance would have been extended to the Aga in the 
witness-box. And here 1 may say that a most painful impression 
was produced on tho minds of the Defendants, who have their religions 
feelings as well as Christians, by the jocular allusion of Mr. Anstey 
to one of the twelve Iraagns. It was very improper in a Court of this 
kind, which has to deal impartially with people of all kinds oil 
religion, to make such an offensive remark. Your Lordship has 
really no jurisdiction in a purely religious dispute, and allusions to 
purely religious matter made by counsel are out of place. Your 
Lordship recollects the painful feeling created among the bar and the 
12 
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public in England, when the learned Judge who presided in the case 
of Dr. Achilli, permitted himself to express strong Protestant feel¬ 
ings from the Bench ; and if that was the case where the contending 
parties were Protestants and Roman Catholics, how much more 
necessary is it that here among Mnhomedans and Heathens the Court 
should be kept dear of religions personalities. 

The Judge : Sitting here as a Judge in India to administer justice 
among people of so many creeds, of course I am bound to show no 
religious bias, 

Mr. Howard t And, -of course, your Lordship cannot be asked to 
give a religious colouring to your decision. 

The Judge : In this cnse, though I am judging between Snnis and 
Shias, it is not supposed that I should favonr one sect more than 
the other. The only question is, who are the innovators, the 
Plaintiffs or the Defendants ? Were the Khojas until recently Shias, 
or have they always been Sunis ? These are merely questions of fact* 

Mr. Howard: There is no question whatever as to the entire im¬ 
partiality of the Court. And, of course, your Lordship fully under¬ 
stands that my argument relates solely to the issue of fnct. I do not 
know what my learned friends’ reply will be ; it really seems to me 
that the evidence, even before we have called a single witness, is most 
conclusive, but 1 cannot help feeling an anxiety to ask your Lordship 
to repress any attempt to raise, by indirect means, a prejudice against 
the chief Defendant. 

I can suppose that my learned friends will he instructed to urge 
that a religious leader should not keep racing stables. Your Lordship 
will, no doubt, recollect that in the examination of Kureem Khan, an 
attempt was made to elicit how the Aga spent hie income, and to throw 
blame on him for abstaining as he does from preaching and religious 
dogmatising like an English missionary—for that was what was really 
meant. I say all these things were attempts to raises prejudice against 
the Aga. On the other hand, I say that Aga Khan is, or was, the son- 
in-law of R king; he is a soldier, and the honoured ally of the British atidar 
Government, from whom he still receives a pension for services rendered 
in the saddle on the battle*field. He is a Prince, come of the family of 
Hashem And the tribe of the Koreish, a lineage compared with which. 
Bourbon and Brunswick are recent, and to suggest that this Chief, 
because he is the hereditary possessor of a religious dignity, must not 
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indulge in the frivolous sport of horse-racing, on the pain of losing 
his legal rights in this Court, is an attempt to warp your Lordship’s 
sympathies by appeals to prejudice such as are anything but re* 
spectful. We have had princes of our own blood royal, who were at 
once bishops and men of the world. The Bishops of Osnaborgh have 
been sportsmen without blame, and so have Popes. I suppose that the 
Age's rsce-horses are quite as respectable as the dogs and falcons of 
Leo X., and a great deal more respectable than the daughters of 
Julius IV., and I will go so far as to surmise, that if the choice were 
to be made, many Roman Catholics would rather kiss the hand of an 
Aga Khan than the toe of an Alexander the VI. 

Tbb Judge ; Well, these are matters which must be left to the 
gentlemen who address the Court, hat 1 should think hardly any 
counsel would consider it necessary to mdnlge in vituperation of the 
other side. In the end it could do no good. 

Mr. Scoble : I should say that the Court will deal with the mis¬ 
appropriation of money ? and in proof of that 1 shall bring forward 
authorities. 

Mr. Howard : 1 apprehend your Lordship will hold it is not for 
the Court to enquire what becomes of tho money after it has regularly 
passed out of the hands of the Jamat into those o£ the Aga. I shall 
show that the money bo given is for his absolute use. 

The Judge : So far, it does not appear to me that I can deal with 
the money paid by the Khojas to the Aga, as their spiritual head 
as funds intended for eharitable objects. 

Ma. Howard : Unless my learned friends can ask your Lordship 
to disbelieve the convincing evidence that will be adduced before you 
on the fundamental issue of the Khoja religion, and can satisfy your 
Lordship that the Khojas are, and have always been, Sums, then the 
decree must be in favour of the Defendants. 

The Judg* i The case really turns upon that. 

Mr. Howard : I should tell your Lordship that we have the 
accounts of some other of the Khoja Jumats besides that of Bombay, atidar.com 
In their general character, they are exactly similiar to those you have 
already bad laid before you. That is, they are composed oi receipts on 
behalf of the *• Sirkar Sahtsbi,” and payments on the same account. 

The Judge i Unless there ib something particular in them, 

'I do not think it is necessary to go into them. 
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Mr. Howard . In the Recounts of the Mahim Jamat, there are 
some items which point to important facts, for instance, it is shown 
that in the year 1806 the Momens subscribed money to be fornarded 
to the Fir at the Durkhana, 

The Judge : Will it form part of your case, that there were pil¬ 
grimages made to the Dnrkhaoa ? 

Mr. Howard ; Yes, my Lord, we shall bring forward witnesses 
who have made the pilgrimage thither. 

The Judge : t will take it the accounts which yon put in show 
that a large amount of money was collected among the Momens &Dd 
transmitted to Aga Khan or his ancestors. I do not think you need 
trouble yourself further ou the point. 

Mr. Howard : Very well, my Lord, I will leave that branch of 
the evidence. 

You will recollect that my learned friends brought here an old man 
named Synd Pir Sba bin Syud Meer Hoosein, and made a great deal 
of him, because he described himself as being a descendant of Pir 
Suddroodeen. He offered to put in this pedigree, the correctness of 
which was not and could not be disputed, but it was not admitted by 
the Court, because there was no official translation of the same. He 
said ho was n Sum and the Khojas were Sunis, and that he led the 
Suni prayers in the Khoja Musjid Now, to show what the value 
of his testimony was, he said that he should hold all who said their 
prayers properly to be true Sum—that opinion, of course, being mere¬ 
ly founded on external conformity. In cross-examination the old man 
said, he did not know any of the Khoja books. Perhaps externally 
his father may have been a Suni, and his grandfather may have been 
the same before him, but he is not a Khoja, and he proves nothing as 
to whftt the Khoja religion was originally. A man like this witness 
might fancy, because his family followed the Suni outward observances 
his ancestors were all Sums, but that shows nothing aB to the faith of 
the Khoja community. ‘ 

The Judge: The witness said he was a Suni Mussulman, not E atldar - com 
Khoja. 

Mb. Howard : Yes, what I say is, that because a man on the 
ground of external conformity bolds himself a Suni now, it does not 
in the least follow that 406 years since his ancestors were Sunis* 

The Court will recollect that Hamilton, writing in the last century* 
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ttys, there were many Shias in India, and the subsequent authorities 
describe them as few, and what I suggest is, that like many others, 
the family of this old man living among Snnis, may through fear, 
though originally Shias, have outwardly conformed to Sunusm. 
Wherever there was a majority of Sums, a bloodthirsty and fanatic 
people, ever ready to turn out in arms and destroy the heretics on the 
slightest hint that the Suni faith had been insulted, the Shia minor¬ 
ity would be led to lay aside, and perhaps in a generation or two forget 
*beir faith. The Khojas m Bombay were always small in number com. 
pared with the Sums, and being timid m character like all the Hindoo 
races, in the presence of genuine Moslems they easily submitted to 
pressure. 

. In further confirmation of my contenton that the Khojas were always 
Shias, I point to thevr observances in regard to the Mohurrnro, and 
their mourning for Hassan and Hosem, which bo for as it is a genuine 
mourning is essentially a Shia institution. In Chardin’s Travels we 
read of the way in which the Mohurrum is observed by the Shias of 
Persia. They lament, beat their breasts and really monrn. 

The Judge: Yes, we read the same thing in Porter’s elaborate 
account of what he saw at Teheran; that was wntten in 1818. And 
Watson m bis recently published History of Persia, describes the 
magnificent dramatic representations of the sufferings and the death 
of All. According to all the accounts I have read, the Persians 
appear to be affected by the repereentation of the Mohurrum, in thet 
most wonderful manner. 

Mr. Howard: Similar feeling is manifested by the audience at 
the representatioo of the Passion at Ammergau in the Tyrol. The 
Sunis of Bombay observe the Mohurrum also, but not in the same 
spirit that the Shias do. They carry about what purports to be the 
tomb of Hussan, but as a mere empty show, and they only pretend 
to be mourning. In a book relating to the natives of Bombay there 
is a very elaborate description of the Bombay Mohnrrum, and the 
author states that the taboots are intended by the Sunis as a great 
pantomime, and ludicrous exhibition, while tbe Shias regard the 
anniversary as a most solemn season of mourning and would be deeply 
scandalized at any Jone who should make merry over the death of 
their martyrs. One piece of fun practiced by the Sunis on tbe taboot 
0 day, is to dress as fakeers and scatter obscene ribaldry on all sides. 
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One of the troop assumes the dress of a woman with a ga meat 
reaching down to the knees, forming a butt for immodest merriment. 
Again, other persons dress up as Africans^ whose barbarous gestures 
and uncouth language they mimic to the amusement of the crowd. 
Others dress as birds, and one pretending to be a hawk, may be seen 
darting after others disguised as paddy birds. Among these 11 King 
Crow" prominently figures. Grossly indecent comic songs are sung by 
these performers and all kinds of buffoonery are indulged in. A stand¬ 
ing joke is to dress a fellow up as a Marwarree, who is told that his 
wife, from whom he is supposed to have been absent for ten or twelve 
years, has just been delivered of a child, and his good fortune in be¬ 
coming a father under such circumstances, is humorously, however 
coarsely, expatiated on by the bystanders. 

How different is the Shia Mohurrum. In Bombay the Moguls 
mourn at the Mohurrum in the ardent passionate way that they do 
in Persia, The Khojas, true to their religious character, take a 
medium course between the Sunis and the Persians. They look with 
the greatest horror on the buffoonery of the Sum taboots, regarding 
it as impious. But upon the other hand, they do not indulge in the 
violent and demonstrative grief of the Persians. What the Khoja 
do is to shut themselves up in the Jamat Khana and listen repeot- 
fully to the reading of the history and martyrdom of Hassan and 
Hosein, This shows however, that there is a radical difference 
between their view of the great Aliite anniversary, and that of the 
Sunis. So much for the Khojahs as a community. 

I shall not say much, my Lord, about what the Aga has done since 
he has been in Bombay, because the witnesses who will be called 
before your Lordship will give their evidence as to that, under the 
sanction of an oath, but I can say by way of anticipation, that all that 
has come from him in the way of advice to his Khoja followers is 
consistent with his being a sincere and faithful Mussulman. One of 
the first things which set the party of the Aga against him, was the 
dispute about the Khoja female succession, in which as I have said, 
the Aga wished to supersede Hindoo oustom by Mahomadeo law. In 
184b the Aga came to Bombay like a Pope driven from Borne to 
Avignon. Here he was received with great distinction by all the 
Khojas, including the Relators and Plaintiffs, not merely as a man 
of rank and a Syud (for why should the Khojas more than others s 
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specially honour him ou these grounds ?) but as the recognized 
religious chief of the community. He at once led the mourn¬ 
ing in the Jamat Khana during the Mohurram, in the Shia form; be 
held his Durbar at which all Khojas attended and kissed his hand, the 
tppogition as well as the others, and brought their offerings. Habib 
Ebrahim, the great schismatic, showing his enlightenment, or his 
stinginess by offering a rupee on such occasions, which at all events 
fixes him as honouring a Shin, in a way that no Suni would do. The 
relators have net attempted to explain, how, if the Khojas at this time 
were orthodox Sunis, they could consistently pay these honours to a 
Shia. It was m 1847, whilst Aga Khan was away in Calcutta, that 
(he dispute about the inheritance of the Khoja females arose. At 
this time arose war in the community, and the second secession 
of the opposition. During bis absence in Calcutta the Aga was repre¬ 
sented by bis brother, who in regard to the succession of females, 
recommended that the law of Islam should be followed by the Khojas, 
but the party of the plaintiffs, the orthodox Sunis as they wish to be 
thought, would agree to nothing of the kind and insisted on adher¬ 
ing to the old Hindoo custom of the tribe, and they succeeded. 
The suit in 1850, came to an end with the so called decree, of 
Sir Erskine Perry, which was followed by -a reconciliation be¬ 
tween the two parties, the abolition of the schismatic Jamat Khana 
and the removal of the schismatic Mookhi and Kamaria, It is im¬ 
portant to remember that after the suits, Aga Khan, or persons of 
his household continued to live in the Jamat Khana with the assent 
of the whole caste. From that day to this, the Aga has continued 
to preside over the Mohurrnm mourning in the presence of the 
easte. No attempt has been made to explain away this fact, 
which I rely ou, as absolutely demonstrating thAt the pretended 
Sumism of the plaintiffs is something quite new. It was first set 
up, in point of fact, in the “ Khoja Dost” newspaper in 1861, where¬ 
in it was Btated in terms, “ the Khojas are Sums,” That was going 
a little too far; the Aga did not care about his people gomg; at 
before the Cazi to be married, but when it was formally asserted that 
his people were Sunis, he saw it was time to move. If he bad been 
silent after that published statement, it would have been supposed 
he acquiesced in its truth, and therefore he did what he considered 
, it was his duty to do, namely, he_issued a manifesto denying the 
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truth of the allegation in the “ Dost,” and directing the people to give 
up their outward Suni practices, and show themselves what they real¬ 
ly were. The paper containing the declaration of the people, that they 
were Shias, was subscribed by the great majority of the caste, aud 
it was only the old barbhaya party who took the ground of opposi¬ 
tion to the Aga and the majority of the caste. 

I have occupied the attention of the Court at great length, and now, 
finnlly, I will only ask yonr Lordship to apply the same canons to 
this case that you would apply wherever theie is a conflict of 
evidence. The Plaintiffs have, I maintained, discredited themselves by 
the way they have put their case before the Court. They haye 
unquestionably endeavoured to mislead your Lordship. They have 
concealed important facts which they must have known, I mean the 
books, prayers, belief of the old Khojas, and the practices disclosed 
in the Jnmnt accounts. They have instructed or allowed their couuse 
to carry on the Buit in a spirit of aanoyance and insult towards 
Aga Khan j they have slandered him ns an impostor recently risen 
among them when they knew that at least bis grandfather 
was the object of their father’s reverence, and they have even pried 
into his harem, the last of insults m the east. They have been met, 
nut by declamation but by history, which any one mny read, and 
bv facts apparent in the records of the tribe—evidence, I repeat, 
which they have sought to suppress. They pray that Aga Khan and 
the majority of the Khojas may, practically, be expelled the caste ; 
aud they do this, forsooth, m the interests of religion and morality! 
That was the last touch wanting to complete the picture. Mendacity 
and malignity are incomplete without a touch of religious hypocrisy. 
I submit, my Lord, that these Tartuffes represent neither the interest 
of justice, truth nor benevolence, and that they are in no way enti¬ 
tled to your Lords hi p’s decree. 


realpatidar.com 

Mr. Green and Mr. McCulloch, followed on the samo side, and 
many witnesses were called in support of the Defendants’ case, 
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THE JUDGMENT. 


The Hon. Sib Joseph Aenould in the coarse of his learned and 
elaborate Judgment in the case, referred to the Oriental authorities 
<* cited at the bar of the Court by the exhaustive industry of Mr* Anstey 
on the one side and Mr. Howard on the other*’ as supplying, ‘‘ample 
materials for a dissertation on a subject of considerable interest, both 
historical and theological." 

His Lordship ruled that there was no ground left upon the evidence 
on which the Relators and Plaintiffs could seek relief from the Court, 
either in its charitable or any other Jurisdiction. The Court must 
decline to grant the injunction restraining the Defendant from exer¬ 
cising his powers for excommunicating Khojas; and upon the whole 
case therefore the decree which the Court must pronounce was quite 
clear. It was: 

* 

“ That this suit be dismissed, as against the first defendant, Hia 
Highness Aga Khan; as against Allarukia Soomar and his co-answer¬ 
ing Defendants, and as against Assoo Gangjee—with costs, as to all 
the said Defendants to be paid by the relators and plaintiffs. 

“ As against the other Defendants on the record, not in the same 
interest as the Defendants above named, the decree is that the smt be 
dismissed, but without costs." 
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